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ACCIDENT. 


§37. Accrpent.— What is Bodily Injury through Accidental 
Means ?— Use of Indian Clubs.—Proximate Cause of Death.—Evi- 
dence of Eye-witness.—In a case where a policy of accident insur- 
ance provided that the company should be liable if the insured 
should sustain bodily injuries effected through accidental means, 
and the case being one where the alleged injury was claimed to 
have been sustained in the use of Indian clubs for physical exer- 
cise ; Held, that if the insured voluntarily used the clubs for ex- 
ercise in the way and precisely as he intended to do, and in the 
usual way for taking such exercise, and there did not occur any 
unusual circumstance interrupting or interfering with such use, 
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or causing any unforeseen, accidental or involuntary movement 
of the body while exercising, and in such use the injury was re- 
ceived, it could not be said that the injury was effected by acci- 
dental means. But if there did occur any unforeseen or unex- 
pected circumstance which interfered with or obstructed the us- 
ual course of such exercise, and there was thereby produced an 
involuntary movement, strain, or wrenching of the body, by means 
of which the alleged injury was occasioned, then such means 
were accidental within the meaning of the policy. If, as a neces- 
sary consequence of an injury, the injured organ becomes dis- 
eased, and death ensues, such result being necessarily traceable 
to the original injury, such injury, and not disease, may be said 
to be the proximate and sole cause of death. Whether a cause 
be proximate or remote, does not depend on the closeness in the 
order of time in which certain things occur. 

Cunningham and wife vs. Lyness, 22 Wis., 240. 

Where an efficient, adequate cause is found, it is to be deemed 
the true cause unless some other cause not incidental to it, but in- 
dependent of it, is shown to have intervened between it and the 
result. 

Kellogg vs. RR. Co., 26 Wis., 223. 

The affidavit of an eye-witness of the alleged accident, which is 
furnished to the company as part of the proofs of injury, is not 
conclusive evidence of the circumstances, occasion and manner 
of the injury. 

McCarthy vs. Travelers Ins. Co. 

Rep’d Jour’l, p. 208. 


ARBITRATION. 


§ 38. Fme.—Cannot be Used to Reduce Liability under Wiscon- 
sin Law.— Under the Wisconsin law of 1874, that the amount of 
insurance written in a policy shall be conclusive as to the value 
of property, and the loss on an insurance policy is total, a suit in 
equity cannot be maintained to correct the award of arbitrators 
acting under a stipulation in the policy, so as to reduce the 
amount of the damage for which the company is to be liable, be- 
low the amount of insurance stated in the policy. 

Reilly and others vs. Franklin Ins. Co. of St. Louis, 43 Wis., 449 ; Thomp- 
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son and others vs. St. Louis Ins. Co., 43 Wis., 459; Bammessel vs. Brew- 
ers Ins. Co. of America, 43 Wis., 463. 

Thompson vs. Citizens Ins. Co. of Mo., et al. 

Rep’d Jour’], p. 229. 


MORTGAGEE. 


§39. Fire.—IJnsurance by, on Failure of Mortgagor to Insure.— 
Right of Subrogation —Where, by the terms of a mortgage, the 
mortgagee, in case of failure on the part of the mortgagor to keep 
the buildings upon the mortgaged premises insured, is authorized 
to make such insurance, and it is declared that the premiums 
paid shall be deemed secured by the mortgage, the provision 
does not prohibit or prevent an insurance by the mortgagee di- 
rectly of his interest, and he may make such terms with the in- 
surer as they may agree upon. Where, therefore, the holder of 
such a mortgage takes out a policy of insurance upon his interest 
as mortgagee, with a provision in the policy that in case of loss 
the assured shall assign to the insurer an interest in the mort- 
gage equal to the amount of loss paid, the insurer is entitled to 
the subrogation provided for ; the contract of insurance is para- 
mount to and independent of the contract between the mortga- 
gor and mortgagee, and the rights of the insurer cannot be af- 
fected thereby. The consent of the mortgagor is not essential to 
the validity of such a provision for subrogation. Held, where 
such a policy had been issued by defendant, and where, a loss 
having occurred, it paid to the holder of the mortgage the 
amount thereof, together with the premiums paid, and took an 
assignment of the mortgage, that in an action to foreclose the 
mortgage, the mortgagor or his grantee could not claim an appli- 
cation of the amount of his insurance as payment upon the mort- 
gage. Held, that knowledge on the part of the defendants at the 
time of issuing the policy, of the terms of the mortgage, did not 
affect its contract. Held, that the fact that the policy did not 
provide expressly for the assignment of the bond secured by the 
mortgage, but only specified the latter, did not establish that the 
assignment of the former also could not have been compelled by 
the insurance company, and so that the payment to the mortga- 
gee was in liquidation of the bond. The evident intent was to 
include both in the transfer. The fact that by the declarations of 
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the mortgagee in such case the mortgagor was prevented from 
insuring in his own behalf, cannot affect the rights of the insur- 
er ; if the mortgagee was in a position where he could not lawful- 
ly enter into the contract with the insurer, the latter was not 
bound to pay the loss, and having so paid, by the assignment be- 
came the owner of the entire interest in the mortgage. 

Excelsior Fire Ins. Co. vs. Royal Ins. Co., 55 N. Y., 359. 

It was said in the opinion : “ It is settled that when a mortga- 
gee, or one in like position toward property, is insured therein at 
his own expense, upon his motion, and for his sole benefit, and a 
loss happens to it, the insurer in making compensation is entitled 
to an assignment of the rights of the insured.” 

See also Cone vs. Chicago Fire Ins. Co., 60 N. Y., 624; Aitna Fire Ins, 
Co. vs. Tyler, 16 Wend., 385 ; Flanders on F’. Ins., 2d ed., 400 ; Kernochan 
vs. New York Bowery Ins. Co., 17 N. Y., 428; Springfield F. & M. Ins. 
Co. vs. Allen, 43 N. Y., 394. Cases distinguished of Waring vs. Loder, 53 
N. Y., 585; Clinton vs. Hope Ins. Co., 45 N. Y., 467; Kernochan ys. Bow- 
ery F. Ins. Co., supra ; Benjamin vs. Saratoga Mut. F. Ins, Co., 17 N. Y., 
415 ; Cromwell vs. Brooklyn F. Ins. Co., 44 N. Y., 47; Flanders on Ins., 
1871, 347, 361. 

Foster vs. Van Reed et al. 

Rep’d Jour’! p. 201. 


OTHER INSURANCE. 


§40. Fime.—-Prior Insurance not Avoided by subsequent Invalid 
Policy.—Insurance was effected in the O. company, and subse- 
quently, without notice to either, in the C. company. Each provid- 
ed that in case of other insurance without notice and consent, it 
should be void. Plaintiff had admitted the policy of the C. com- 
pany was void, and dismissed a suit against that company before 
bringing this suit against the O. company. Held, that the condi- 
tion in the first policy, that if other insurance should be effected 
without the written consent of the company, that that policy 
should be void, related only to other valid insurance, and the 
fact that the insured attempted to effect a second insurance, 
which was invalid by reason of a violation of the like condition 
in its policy, could not have the effect of avoiding the first policy, 
and the company issuing said first policy is liable, notwithstand- 
ing the attempt to effect the second void policy. The second pol- 
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icy must, at the time of the loss, be inoperative, so that no action 
can be maintained on it; but it is not necessary that it shall be 
absolutely void. It is sufficient if it is simply voidable. 

2 Pars. on Marit. Law, pp. 100, 101 ; Flanders on Fire Ins., pp. 49, 50; 
May on Ins., p. 439; Wood on Fire Ins., 586, 3348 ; Hubbard & Spencer 
vs. Hartford F. Ins. Co., 33 Iowa R., 326 ; Jackson vs. Mass. Mutual Ins. 
Co., 23 Pick., 418 ; Clark vs. New England Ins. Co., 6 Cush., 343 ; Gale vs. 
Belknap Ins. Co., 41 N. H., 170; Stacey vs. Franklin Ins. Co., 2 Watts & 
Serg., (Penn.,) 506; Philbrook vs. New England Mut. Ins. Co., 37 Me., 
137 ; Schenk vs. Mercer County Mut. Ins. Co., 4 Zabr., (N. J.,) 447 ; Jack- 
son vs. Farmers’ Ins. Co., 5 Gray, (Mass.,) 52; Gee vs. Cheshire County 
Mut. F. Ins. Co., 55 N. H., 65; Rising Sun Ins. Co. vs. Slaughter, 20 Ired., 
520; Thomas et al. vs. Builders M. F. Ins. Co., 119 Mass., 121 ; New Eng- 
land Ins. Co. vs. Schettler, 38 Ill., 166; Knight vs. Eureka F. & M. Ins. 
Co., 26 Ohio St., 634. Cases distinguished of David vs. Hartford Ins. Co., 
13 Iowa, 69; Bigler vs. New York Central Ins. Co., 20 Barb., 635; and 
same case, 22 New York R., 402; Lackey vs. Georgia Ins. Co., 42 Ga., 457 ; 
Carpenter vs. Providence Washington Ins. Co., 16 Peters, 497. 

Sutherland vs. Old Dominion Ins. Co. 

Rep’d Jour’l, p. 181. 


POLICY. 


$41. Lire.—Construction of —Right to Exchange for Paid-up, 
after Forfeiture.—In a life insurance policy the payment of pre- 
miums was to cease after ten years. The policy contained a pro- 
vision that after two or more of the annual premiums had been 
fully paid, the policy might be exchanged for a paid-up non- 
forfeiture policy, for an amount equal to the sum of one tenth of 
the amount insured, for each premium which had been so paid. 
A condition of the policy was that, if the amount of any annual 
premium should not be fully paid on the day and in the manner 
provided for, the policy should be “ null and void and wholly for- 
feited ;” and that in case the policy became null and void, all 
payments which had been made thereon should be forfeited to 
the company. Held, that the right of the assured to exchange 
the policy for a paid-up non-forfeiture policy was limited to the 
time during which the policy wasin force. A default in the pay- 
ment of premium which worked a forfeiture defeated the right. 

Bussing’s Ex’rs vs. Union Mut. Life Ins. Co. 

Rep’d Jour’l, p. 218. oO. 8. C. 
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§42. Lire.—Forfeilure for Non-payment of Premium saved by 
Dividend.—In 1854 the company issued a policy on the insured’s 
life, premiums payable one quarter in July, the balance in Octo- 
ber, one half by note. Premiums were so paid until July, 1872, 
at which time assured asked that the dividend which had been 
allotted should be applied to payment of the quarterly premium 
then due in cash. The company refused. Nothing was paid then 
or in October following. In November following, the assured 
died. Held, that a forfeiture of a life policy cannot be made, if 
there is a dividend due the policy-holder sufficient to pay the 
premium or part of the premium due, which by custom of the 
company is applicable to payment of premiums. 

Manhattan Life Ins. Co. vs. Hoelzle. 

Rep’d Jour’l, p. 226. U. 8.8. C. 


§43. Lire.— Forfeiture for Non-payment of Premium through 
Wrongful Act of Agent will not be Permitted.—Where, by the terms 
of a policy of life insurance, the non-payment of the required an- 
nual premium, at the designated time, is declared to be a ground 


of forfeiture, but the uniform custom of the insurance company 
has been to give notice of the time when the premiums fell due, 
and to collect the same at the residence of the policy-holder 
through a local agent residing in his neighborhood, good faith 
requires that this mode of collection should not be discontinued, 
and payment required at the company’s office, without notice to 
the insured. Where the insurance company, under such circum- 
stances, with a view to avoid the policy, gives private instructions 
to the local agent not to give such customary notice to the in- 
sured, and not to call on him as usual for the payment of the 
premium, no right to declare the policy forfeited arises from a de- 
fault in payment caused by such strategy and bad faith. Forfeit- 
ures are odious, and there must be no cast of management or 
trickery to entrap a party into a forfeiture. If, in such case, the 
company wrongfully declares the policy forfeited, and refuses to 
accept the premium when duly tendered, and to give the insured 
the customary renewal receipt, evidencing the continued life of 
the policy, the assured is in equity entitled to demand a recission 
of the contract, and a return of the premium paid thereon, with 
interest from the time of payment. 
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Helme vs. Phila. Ins. Co., 61 Pa. St., 107 ; Day vs. Conn. Gen. Life Ins. 
Co., Ct. S. C., (7 Ins. L. J., 903) ; Cohn vs. N. Y. Mut. L. Ins. Co., 50 
N. Y., 625; McKee vs. Ins. Co., 28 Mo., 383 ; Hayner vs. Ins. Co., 69 N. 
¥., 435. 

Union Central Life Ins. Co. vs. Pottker. 

Rep’d Jour’l, p. 231. 


PRACTICE. 


§ 44. Lire.—Judgment for Erroneous Amount.—Where the 
judgment of an inferior court is predicated upon a correct basis, 
but is erroneously entered for too large an amount, by reason of 
an arithmetical calculation, such error may be corrected by a re- 
viewing court, by a proper modification, and the judgment below 
be in all other respects affirmed. 


Union Central Life Ins. Co. vs. Pottker. 


TAXATION. 


§45. Fime.—COonstruction of Statute—What ts Surplus ?— 
Valuation by Commissioners.— Assessment of Bonds.—The statute 
of New York, prescribing what shall be deemed the surplus of an 
insurance company for the purpose of making dividends, makes 
the whole amount of premiums in force unearned, only in case of 
a dividend exceeding ten per cent. But such statute was framed 
for the special purpose of securing the policy-holders, and has 
no relation to the question as to what shall be deemed property 
for the purpose of taxation. The latter is governed by the stat- 
utes relating to taxation, which are in no way affected by the act 
above. One half of the premium receipts on unexpired risks, are 
properly earnings subject to taxation. Corporations may be as- 
sessed though no statement is made, and it was not error for the 
commissioners to affix a provisional valuation, which they subse- 
quently reduced on receipt of the company’s statement, They 
were not obligated to adopt the company’s representations, nor 
to give the company a hearing concerning the valuation they 
adopted. 


People vs. Barker, 48 N. Y., 70. 
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United States bonds, for purposes of exemption, were properly 
estimated at their par and not their market value. 

National Bank vs. Commonwealth, 9 Wall., 353; Cooley on Taxation, 
146 ; Hilliard on Taxation, 74; 6 Penn. St., 70; 15 id., 351; 53 id., 219; 
2 Ellis & Ellis, 548, 

New York city bonds were not entitled toexemption. A State 
may tax its creditors within its jurisdiction. 

Murray vs. Charleston, 6 Otto, 432, distinguished. 

People ex rel. Manhattan and Niagara Ins, Co, vs. Board ef Commission- 
ers, etc. 

Rep’d Jour’), p. 192, N.Y. C. A. 


TITLE. 


§ 46. Fire.—O/ Mortgagee in Mortgaged Chattels.—Assignment 
in Bankruptcy.— Where one mortgages chattels and insures the 
same, the loss to be paid to the mortgagees, and is afterward ad- 
judicated a bankrupt on his petition, and under an order of the 
U.S. court he assigns all his property to a trustee, such assign- 
ment does not avoid the policy where it contains a clause that 
“if any change takes place in the title or possession, whether by 
legal process or judicial decree, said policy shall be void.” It is 
the settled law of Wisconsin that the mortgagee of chattels has 
the legal title to the property mortgaged even before the debt is 
due, and he may take immediate possession of the property un- 
less by express stipulations the mortgagor is permitted to retain 
possession. 

Bragg vs. New England Mut. Life Ins. Co., 25 N. H., 289. Cases distin- 
guished of Adams vs. Rockingham M. F. Ins. Co., 29 Me., 292 ; Young vs. 
Eagle F. Ins, Co., 14 Gray, 150 ; Hazard vs, Franklin M. F. Ins. Co., 7 R. 
I., 429 ; and Perry vs. Lorillard F. Ins. Co., 61 N. Y., 214. 

Appleton Iron Co, vs. British Am. Ins. Co. 

Rep’d Jour’), p. 177. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED SIATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From cerilified transcripts in our possession. 


SUPREME COURT COMMISSION OF OHIO. 


UNITED STATES LIFE INS. CO. 
vs, 


FRANK H. WRIGHT. 


. Where an agent of a life insurance company, acting within the scope of his au- 
thority to induce a person to apply for insurance in the company, fraudulently 
represents to him that for a specified annual premium a policy would be fully 
paid at a given period, and further entitle the holder to certain other specified 
benefits, and thereby induces such person to apply for a policy on his life and 
to pay the premium therefor ; if the policy issued to him is materially different 
from what it was represented to him it would be, he may rescind and recover 
back of the company the premiums paid. 

. Where an affidavit for the continuance of a case, on the ground of inability to 
procure the testimony of an absent witness, contains a statement of what is ex- 
pected to be proved by the witness, and such statement is given in evidence 
on the trial as the testimony of the witness, its credibility may be attacked in the 
same manner as that of a deposition, by impeaching the veracity of the witness. 


. Where a recovery is sought on the ground of fraudulent representations made to 
the party aggrieved, similar representations made by the same person to others, 
are admissible in evidence only for the purpose of showing that they were 
known to be false by the person making them ; therefore, where there is no evi- 
dence tending to show such knowledge, they should be excluded. 

. One hot a party to a life policy in force, cannot avoid it for fraud nor recover 
back premiums paid thereon, although he caused the policy to be effected and 
paid the premiums, 
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Error. Reserved in the District Court of Summit County. The 
facts are sufficiently stated in the opinion of the court. 


Tippats and Hanrorp, for the Plaintiff in Error. 


Encerton and Kouter, for the Defendant in Error : 

Citing on the right to claim a rescission of the contract on the 
ground of fraud: Arnould on Insurance, § 150, 182 ; Marshall on 
Insurance, page 450; Phillips on Insurance, § 533; Bliss on Life 
Insurance, pages 64, 65, 66, 67, 462, § 294, et seg. ; Parsons on Con- 
tracts, vol. 2, 777 ; Remarks of Judge Gholson, in Regent vs. C. H. 
& I. R. R., 2 Disney’s R., 302 ; 23 Barb. R., 656 ; 2 Allen R., 1; Story 
on Agency, 171-26. 


Day, J. 

The original action was brought in the Court of Common Pleas by 
Frank H. Wright, the defendant in error, against the insurance com- 
pany, to recover back the premiums paid by him for two life policies, 
on the ground that the premiums were procured by fraud. 

Judgment was rendered in his favor. To reverse this judgment 
the company prosecuted a petition in error in the District Court, 
which was reserved for decision in the Supreme Court. 

1. The first question made, in the order in which they arise on 
the record, is that the court erred in overruling a general demurrer 
to the petition. There are two counts in the petition. In the first 
it is, in substance, averred that the agent of the company, acting 
within the scope of his authority, proposed to insure the life of the 
plaintiff below, and to induce him to make application for that pur- 
pose, falsely represented to him that for a specified annual premium 
the company would issue him a policy which in sixteen years would 
become self-sustaining, and in twenty-two years would be paid by 
the company in full, together with an annual accumulation of divi- 
dends thereon ; that these representations were known by the agent 
to be false ; that in good faith, relying upon them, he made his ap- 
plication for a policy on his own life, and paid to the agent the pre- 
mium for one year; that soon thereafter a policy was sent to him 
which was an ordinary life policy, essentially unlike what it was re- 
presented it would be; and that upon the discovery of the fraud, he 
returned the policy to the company and demanded the return of the 
premium paid, which it refused todo. The second cause of action 
is like the first, for another premium alleged to have been made , 
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fraudulently procured of the plaintiff for a policy on the life of his 
wife. 

The representations made by the agent of the company, as appears 
from the petition, amount to more than mere expressions of opinion 
as to the possible or probable profits or benefits to be derived from 
a policy of the company: they might reasonably be understood as 
statements of the provisions to be contained in policy. In this 
light, on failure of the company to issue the kind of policy contem- 
plated under the representations of the agent, the applicant, either 
upon the ground of fraud, or for a breach of contract, might rescind, 
and demand back the premium paid. This, it is alleged, was done 
by the plaintiff, who was, so far as appears from the petition, the ap- 
plicant and the only party interested in the policy. He might then, 
on refusal of the company to return the premiums, upon the case 
made in the petition, bring an action in his own name for their re- 
covery. There was, therefore, no error in overruling the demurrer 
to the petition. 

2. The company moved for a continuance of the case on the ground 
of inability to procure the testimony of an absent witness ; and in 
accordance with the rule, the affidavit for continuance contained a 
statement of what was expected to be proved by the witness. To 
prevent a continuance of the case, the plaintiff consented that the 
statement might be used as the testimony of the witness, which if he 
were present would given by him. Upon the statement being read 
in evidence by the company, the plaintiff, against the objection of the 
company, was allowed to introduce evidence impeaching the reputa- 
tion of the witness for truth. There was no error in this, for under 
rule 18, the affidavit so read in evidence is to be ‘*‘ treated as the de- 
position of an absent witness.” 

The consent of the plaintiff had no other effect than that the affi- 
davit should be so treated. Its credibility might therefore be at- 
tacked in the same manner as that of a deposition, by impeaching the 
veracity of the witness. 

3. On the trial, the plaintiff below testified that the agent of the 
company made the representations as stated in the petition, upon 
which the applications for the policies were made. He was also al- 
lowed, against the objection of the company, to prove by other wit- 
nesses, that the agent, to induce them to make applications for insur- 
ance in the company, made similar representations to them. To the 
admission of this evidence the company excepted ; and also, before 
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the close of the trial, moved the court to withdraw it from the con- 
sideration of the jury. 

This evidence was admissible for no other purpose than to show that 
the representations made to the plaintiff were known to the agent to 
be false. There was, however, no evidence given tending to show that 
the statements made to others were false, or known by the agent to 
be untrue. The evidence, then, afforded no light upon the point on 
which alone it was admissible, and therefore should have been 
ruled from the jury. 

4. On the trial, evidence was given tending to prove that both poli- 
cies were procured and the premiums for one year paid by the plain- 
tiff ; that the written application for one policy, to insure his own 
life, was made in the name of his wife, and the policy was made pay- 
able to her; and the written application for the other policy was 
made inthe name of his son, to insure the life of his mother, the 
wife of the plaintiff, and the policy was made payable to the son. 
Neither the wife nor the son is a party to the suit. 

Thereupon the company asked the court to charge the jury, that if 
they find each policy was respectively made on the application of a 
person other than the plaintiff, and was made payable to such per- 
son, then such person is a necessary party to the surrender, release 
or rescission of the policy issued to him or her, and if they further 
find that the policy was not surrendered, released or rescinded by 
such party, but continued in force and binding on the company, then 
the plaintiff cannot recover. The court refused to charge as re- 
quested, and the company excepted. 

The charge requested ought to have been given, for the policies 
not being payable to the plaintiff he was not a party thereto, and 
therefore could not avoid them. The policies being in the name and for 
the benefit of other parties, and continuing in force against the com- 
pany, the premiums, although paid by the plaintiff, could not be re- 
covered back by him. North Am. Ins. Co. vs. Wilson, 111 Mass, 542. 

Other questions presented in the record have not escaped our no- 
tice, but are of minor importance, and need no further consideration 
here. 

Judgment reversed. 
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SUPREME COURT OF CONNECTICUT. 


May Term, 1878. 


PHCENIX MUTUAL LIFE INS. CO. 
US. 


SYLVESTER C. DUNHAM, Apw’s, er at. 


M. procured a policy on his life, payable to his wife after his death for her separate 
use and benefit, or in case of her previous death, for that of their children, pay- 
ing the premiums thereon until 1874, when the premium was paid by the wife, 
who shortly after obtained a divorce and married R. Thereupon the policy was 
exchanged fora paid-up policy, Mrs. R. continuing to pay the interest due un- 
til her death, when the interest for one year was paid by M., and shortly after 
a tender of the same was made by R. as administrator of his wife. M. died 
shortly after. No children were born to Mr. and Mrs. M. A bill of interplead- 
er was brought to determine the rights of the parties. The company’s charter 
provides that policies expressed to be for the benefit of a married woman, by 
whomsoever effected, shall inure to her separate use, and that of her and her 
husband’s children, as may be expressed in the policy, independent of the hus- 
band, his creditors, representatives, or any other party effecting the insurance, 
his creditors or representatives. 

Held, that the first policy was a gift to the wife, which, in the absence of children, 
became her sole and separate property, and she had a right to exchange it for 
the second, for which the consideration was paid out of her separate estate. 

Held, that her subsequent divorce and marriage did not affect the case. 


Held, that the representatives of the wife were entitled to the proceeds of the pol- 
icy except the single interest payment of M., which should be refunded to his 
representatives. 


Parvez, J. 
On the 18th day of January, 1867, Charles McCammon, then of 
Albany, obtained from the petitioners a policy of insurance upon his 
own life for the sum of $2,500, and they, at his request, agreed to 
pay that sum, after his death, to his wife Lydia S., for her sole and 
separate use and benefit ; this condition was annexed, viz., that if her 
death preceded his own the amount should be paid to their children. 





174 Report of Decisions. | March, 


He paid the annual premiums up to and including the one falling 
due upon January 18, 1873. She paid the one due upon January 18, 
1874. On August 15, 1874, she obtained a divorce from him, and in 
the following October married Monroe E. Reynolds, On January 12, 
1875, Mr. aud Mrs. Reynolds, without the consent or knowledge of 
Mr. McCammon, surrendered this policy to the petitioners and re- 
ceived from them in lieu thereof what is termed a paid-up policy 
upon the life of Mr. McCammon, whereby they agreed to pay the sum 
of $1,280 after his death to her, if then living, for her sole use ; if not 
living, to their children. Upon the issuing of this policy she paid by 
way of annual interest, or premium thereon, $29.68 ; and on January 
12, 1876, paid as like interest or premium $25.76, this last payment 
keeping the policy in force to Jauuary 12, 1877 ; on February 11, 
1876, she died ; on December 29, 1876, Mr. McCammon paid $24.50 
to the petitioners as such annual interest or premium falling due 
Junuary 12, 1877, and received from them the renewal receipt there- 
for; on January 10,1877, Mr. Reynolds, as administrator upon the 
estate of his wife, tendered to them the same annual interest or pre- 
mium, and demanded a renewal receipt. Mr. McCammon diced on 
March 7, 1877. No children were born to Mr. and Mrs. McCammon. 
The possession of both policies, and of all renewal receipts except the 
one for January 12, 1877, has ever been in Mrs. McCammon and her 
representatives. Sylvester C. Dunbam of Hartford is administrator 
upon her estate ; Ira Babcock of Syracuse, New York, is administra- 
tor upon his estate; each claims the amount due upon the policy; 
wherefore the petitioners have brought a bill of interpleader, asking 
the Superior Court to direct them as to the payment ; and the advice 
of this court is asked upon that question. 

The petitioners’ charter, granted in 1851, (vol. 3, Private Acts, p. 
611,) provides ‘‘ that policies of insurance issued by said company on 
the life of any person, expressed to be for the benefit of a married 
woman, whether the same be effected by herself or her husband, or 
by any other person in her behalf, shall inure to her separate use and 
benefit, and that of her and her husband’s children, if any, as may 
be expressed in said policies, independently of her husband and his 
creditors and representatives, and also independently of any other 
person effecting the same in her behalf, his creditors and repre- 
rentatives.” 

By virtue of this provision the husband is enabled to make, in a spe- 
cified manner, a lawful gift to his wife, for her sole and separate use 
and benefit, irrespective of the claims of his creditors. Mr. McCam- 
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mon bought of the petitioners their agreement to pay at his death a 
fixed sum to and for the sole use and benefit of his wife, and delivered 
the policy to her. There was then a valid contract between herself 
and the company ; she held a chose in action, subject to the princi- 
ples governing other agreements involving pecuniary obligations. If 
the amount expressed in the policy hud been made payable to her 
without condition she would at once have become the owner of a 
valuable property, which she was permitted, both by the special law 
and the declaration of the husband, to hold independently of him ; 
of an interest which she could sell or assign, either abs»lutely or by 
way of security—one which upon her death would pass to her legal 
representatives as would any other sole and s -parate estate. 

It is true that the gift to Mrs. McCammon was made subject to a 
condition subsequent ; if issue had survived, the amount would have 
been payable to such issue; but as no child was ever born to either 
of them the condition became void and may be laid out of considera- 
tion. Holding, then, the first policy as of her sole and separate pro- 
perty, she had the right to exchange it for the second. For this last 
she paid the entire consideration, and the annul premiums save one. 
Thus she purchased insurance upon Mr. McCammon’s life solely for 
her own benefit, and paid for it from her separate estate. And, al- 
though itis true that upon a change of purpose he could have made 
the gift of the first policy valueless, so far as his own action was con- 
cerned, by omitting to pay the annual premiums necessary to keep it 
in force, it is difficult to perceive upon what principle his legal repre- 
sentatives can now retract and resume in behalf of his estate a valid 
gift made by him to his wife. 

It is suggested in argument that it is a strange conclusion of law that 
the first husband should pay mouey of which the second should have 
the benefit ; but, to this possibility all gifts from Lusbands to and for 
the sole and separate use of wives, are exposed ; the marriage tie is 
dissoluble by death or divorce ; neither the dying nor the divorced 
husband can control the ultimate destination of the sole estate of the 
surviving or separated wife. 

In Conn. Mutual Life Ins. Co. vs. Burroughs, 34 Conn., 305, the 
policy was in favor of one Mrs. Kendall ; she pledged it for borrowed 
money, and died ; her husband died four days later; a child sur- 
vived them. The contest was between that child and the pledgee. 
It was determined that by the terms of the policy the mother’s in- 
terest ceased, and that of the child, which was before contingent, 
became fixed and certain by the dcath of the mother before that of 
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the father, and that the mother could not by the pledge defeat the 
right of the child. In Chapin vs. Fellows, 36 Conn., 132, the mother 
died, her husband and child surviving. After her death he surren- 
dered the policy, took out another for the same amount in his own 
name and for his sole benefit, and within two years died insolvent, 
leaving children. The contest was between his creditors and his 
children for the fund. It was held that, upon the death of the 
mother previous to that of the husband, the policy by its terms im- 
mediately became payable to the children and was so payable at the 
death of the father. In Continental Life Ins. Co. vs. Palmer, 42 
Conn., 60, the wife died, husband and children surviving ; one of the 
children died leaving a child ; subsequently the husband died. The 
effort was to exclude this grandchild from participating in the fund. 
It was decided that a transmissible interest vested in the children 
upon the issuing of the pclicy, and that the grandchild took by de- 
scent the interest of its parent. 

The policy in each of these cases contained the proviso in behalf of 
children, and in each case children survived. The respective wives 
had received conditional gifts ; at no moment was either of them in a 
position to deal with her policy as its absolute owner. In each case 
an event occurred which put an end to any interest in her or in her 
estate in the fund. In each case the duty of the court was to en- 
force the proviso in favor of children, and whatever is said in either 
of them, as to the nature or extent of the interest of the wife in her 
policy, is to be understood as said of it in instances where there are 
children, and not as determining, when a policy is made payable with- 
out condition, to the sole and separate use of the wife, in instances 
where there are no children, that she takes no interest unless she sur- 
vives her husband. 

The Superior Court is advised that the amount due upon the policy 
should be paid to the representative of the estate of Lydia S. 
Monroe ; the payment by Charles McCammon of $24.50 un Decem- 
ber 29, 1876, on suid policy, with interest thereon, to be deducted 
and paid to the representative of the estate of said McCammon, de- 
ceased. 

In this opinion the other judges concurred. 
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SUPREME COURT OF WISCONSIN. 


DecemBer Term, 1878. 
Appeal from Circuit Court of Winnebago County. 


APPLETON IRON COMPANY er at., Respondents, 
vs. 
BRITISH AMERICA INS. CO., Appellant.* 


1. Where one mortgages chattels and insures the same, the loss to be paid to the 
mortgagees, and is afterward adjudicated a bankrupt on his petition, and un- 
der an order of the U. S. court he assigns all his property to a trustee, such as- 
signment does not avoid the policy where it contains a clause that ‘‘if any 
change takes place in the title or possession, whether by legal process or judi- 
cial decree, said policy shall be void.” 


. It is the settled law of this State that the mortgagee of chattels has the legal 
title to the property mortgaged even before the debt is due, and he may take 
immediate possession of the property unless by express stipulations the mort- 
gagor is permitted to retain possession. 


Finca & Barer, for Appellant. 
Cuartes W. Fexxer, for Respondents. 


Coxg, J. 

The counsel for the defendant insists that the answer states a com- 
plete defense ; that the proceedings in bankruptcy therein set forth 
operated to change the title and possession of the property destroyed 
so as to avoid the policy. It averred in the answer that the insur- 
ance company issued its policy to the plaintiff, the Appleton Iron 
Company, insuring the wood mentioned, and thereby agreed to pay the 
other plaintiffs—who were mortgagees—the amount that should be- 
come due the Iron Company in case of loss, as their mortgage interest 
should appear. It is also averred that the interest of the mortgagees 


* From the Wisconsin Legal News, 
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in the property exceeded the amount of the policy, so that the entire 
loss is payable to them. The policy contains this clause or condition : 
‘* That if the property insured be sold or transferred, or if any change 
takes place in title or possession, whether by legal process or judicial 
decree, or voluntary transfer or conveyance, then in every such case 
said policy shall be void.” 

It appears from the answer that the Iron Company before the loss 
occurred was on its own petition adjudicated a bankrupt by the Dis- 
trict Court of the United States for the Eastern District of Wisconsin ; 
that pursuant to the terms of the bankrupt law, and in accordance with 
a resolution of the creditors, a trustee was appointed to hold and dis- 
tribute the estate ; and that the bankrupt, by order of the District 
Court, did by deed of assignment convey, transfer and deliver all its 
property and effects (including the property in the policy described,) to 
the trustee, to be applied for the benefit of the creditors of the bankrupt. 
It is further stated that the trustee accepted the trust, and that the 
transfer of the property of the bankrupt to him by virtue of the deed 
of assignment was without the knowledge or consent of the insurance 
company, and worked a forfeiture of the policy. The question, there- 
fore, is, was the policy avoided by these proceedings in bankruptcy 
and the assignment or transfer made by the bankrupt to the trustee 
under the order of the District Court? The counsel for the defend- 
ant insists that it was ; that there was a transfer or change of the title 
of the wood by legal process or judicial decree within the meaning of 
the policy. 

When considered with reference to the facts in this case we can 
give no such effect to the bankrupt proceedings, for this reason: By 
the terms of the policy the loss was made payable to the plaintiffs, 
Smith, Donkersly & Smith, as their interest should appear. It is 
admitted that their interest exceeded the amount of the policy. They 
were the mortgagees of chattels ; the whole legal title of the wood 
was vested in them conditionally, leaving no such interest in the bank- 
rupt as would pass to the trustee under the deed of assignment. It 
is the settled law of this State that the mortgagee of chattels has the 
legal title to the property mortgaged, even before the debt is due, and 
he may take immediate possession of the property, unless by express 
stipulation the mortgagor is permitted to retain possession. It is un- 
necessary to refer to the decisions of this court where these principles 
in regard to chattel mortgages are affirmed or recognized. It is sufti- 
cient to say that it is well established that such are the rights of the 
mortgagee of personal property. Consequently we think the assign- 
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ment by the mortgagor to the trustee, under the circumstances stated 
in the answer, really worked no change in the title or possession of 
the wood. The title remained in the same persons as before the as- 
signment, and as when the property was insured. The interest of the 
parties in the same was unchanged, and the insurance company was 
not released thereby from its liability to pay the loss. Bragg vs. New 
England Mut. Life Ins. Co., 25 N. H., 289. There isa plain ground 
for discrimination between this case and such cases as Adams vs. Rock- 
ingham M. F. Ins. Co., 29 Me., 292; Young vs. Eagle F. Ins. Co., 14 
Gray, 150; Hazard vs. Franklin M. F. Ins. Co.,7 R. L, 429; and 
Perry vs. Lorillard F. Ins. Co., 61 N. Y., 214, where it is held that an 
adjudication in bankruptcy against the insured, and an assignment 
under the bankrupt law, or an assignment by the insured under 
proceedings in insolvency, is an alienation or transfer of property with- 
in the meaning of such clauses of the policy, and defeats a recovery 
upon it. In those cases the insurance was upon real estate, and an 
assignment by the insolvent or bankrupt might well be held to oper- 
ate as a transfer or change of title. A mortgage of real estate under 
the modern doctrines in this country does not convey the fee to the 
mortgagee, and in that regard is distinguishable from a mortgage of 
chattels, which passes the entire legal title conditionally to the mort- 
gagee. It is therefore not necessary in this case to deny the correct- 
ness of the proposition that a transfer or assignment by a mortgagor 
of real estate under insolvent or bankrupt proceedings does work a 
substantial change in the title of the insured property and put an end 
to thé policy, where it contains a condition similar to the one before 
us. But here nothing passed by the assignment to the trustee, nei- 
ther the legal title nor beneficial interest. It is clear that had the 
trustee attempted to interfere with the wood he would have been a 
trespasser, and liable as such, the deed of assignment affording him 
no protection. Of course the insurance company will not be heard to 
say that the Appleton Iron Company had no insurable interest in 
the wood when it issued the policy. For it knew that the wood was 
mortgaged at the time, and agreed to pay the loss to the mortgagees. 
It is manifest that the insurance was for the benefit of the Iron Com- 
pany, for it might pay the mortgage debt and become the owner of 
the wood. At all events we must assume that when the contract was 
entered into, all the facts connected with the title were known to the 
insurance company, and it saw fit to issue the policy with full knowl- 
edge of the precise interest which the parties had in the property. 
Nothing, in fact, has transpired since the policy was issued which in 
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anywise affects the rights of the parties, or has any bearing upon the 
liability of the company to pay for the loss, except the proceedings in 
bankruptcy already alluded to. Under these circumstances, we think 
the defendant is estopped from saying that the Iron Company had no 
insurable interest in the wood when it issued the policy. Such com- 
pany certainly had an equity of redemption, a right to defeat the 
title of the mortgagees by a performance of the conditions of the 
mortgage. 

There is a still further fact stated in the second defense, upon which 
considerable stress is laid by defendant’s counsel. It is alleged that 
the policy of insurance was specifically described by the Iron Compa- 
ny in its petition in bankruptcy, was mentioned as part of its estate, 
and was transferred to the trustee by the deed of assignment. There 
is a clause in the policy that if it should be assigned before loss with- 
out consent of the company indorsed thereon, this should avoid the 
policy. It is claimed that the deed of assignment transferred the pol- 
icy within the meaning of this clause. But we think otherwise. It 
does not appear that the policy was ever delivered to the trustee, or 
that there was any actual assignment of it. A general assignment by 
the bankrupt under the circumstances would not have the effect to 
transfer the policy to the trustee. 

We therefore think that the demurrer to the answer was properly 
sustained. Order affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


Novemser Term, 1878. 


Error to the Circuit Court of the city of Petersburg, Va. 


SUTHERLAND 
vs. 
OLD DOMINION INS. CO.* 


On the 13th of October, 1876, B. F. Sutherland effected an insurance in the Old 
Dominion Insurance Company, of Richmond, Va., of $50 on his storehouse and 
$450 on his stock of groceries, etc., therein, for one year, and paid the premi- 
um. One of the conditions in the policy was that ‘‘if the assured shall have, 
or shall hereafter make any insurance on the property hereby insured, or any 
part thereof, without the consent of this company written herein * * this pol- 
icy shall be void.” This was the first policy ever taken out by the assured, 
and he answered, satisfactorily and in good faith, the questions asked by the 
agent of the company. 


On the 21st November, 1876, S., having made some additions to his stock, attempt- 
ed to effect a further insurance of $50 on his storehouse and $200 on his stock 
of groceries, etc., for one year, in the Connecticut Fire Insurance Company, of 
Hartford, and paid the premium. One of the conditions in this policy was that 
‘*if the assured shall have, or shall hereafter make any other insurance on the 
property herein insured, or any part thereof, without the consent of the com- 
pany written hereon, * * * this policy shall be void.” Ignorantly, or uninten- 
tionally, S. made no mention of the first insurance to the agent of the Connec- 
ticut company, and for like reasons obtained no written consent of the first 
insurance company (Old Dominion,) to effect the insurance in the second (Con- 
necticut) company. 

On the 29th November, 1876, the storehouse and stock were entirely consumed by 
an accidental fire, and S. sustained a loss amounting to $779.41. He applied 
to both companies, and both refused payment for the violation of the before re- 
cited provisions in the policies, and he brought suit on each of them. Before 
the trial of the case, S. admitted that the policy issued by the Connecticut com- 
pany was void, by reason of the violation of the said provision in the policy ; 
dismissed the suit against that company, and offered to cancel that policy in 
court. But the Old Dominion company still replied that its policy was void, 
because of the violation of said provision in it, in taking the second policy, and 
under instructions to that effect, given by the Circuit Court, the jury found a 
verdict for the company, and 8. appealed. 





* From the Virginia Law Journal. 
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Held, on a writ of error by the Supreme Court of Appeals : 


1. The condition in the first policy, that if other insurance should be effected with- 
out the written consent of the company, that that policy should be void, related 
only to other valid insurance, and the fact that the insured attempted to effect 
a second insurance, which was invalid by reason of a violation of the like con- 
dition in its policy, could not have the effect of avoiding the first policy, and 
the company issuing said first policy is liable, notwithstanding the attempt to 
effect the second void policy. 


. The second policy must, at the time of the loss, be inoperative, so that no ac- 
tion can be maintained on it ; but it is not necessary that it shall be absolutely 
void. It is sufficient if it is simply voidable. 


The facts are sufficiently stated in the head notes and opinion of 
the court. 


R. H. Jonrs, Jn., S. D. Davies, and D. A. Hinton, for the Plaintiff 
in Error. 
D. H. Nasu, for the Defendant in Error. 


ANpErson, J. 

The plaintiff had a policy of fire insurance in two companies on the 
same property—one in the Old Dominion Insurance Company, and 
the other in the Connecticut Hartford Insurance Company. In both 
policies there was a condition against other insurance, prior or subse- 
quent, except with the consent of the company written on the policy. 
A part of the property was destroyed by fire soon after the second 
policy was issued ; and this suit was brought against the Old Domi- 
nion Company, which issued the first policy, to recover the loss. 

No objection is made to that policy in its inception. It was valid 
and operative until it was rendered void, if it were so rendered void, 
by issuing the second policy. And if it is rendered void thereby, it 
is because the plaintiff effected insurance by the second policy on the 
same property without notice to the defendant company, and without 
its consent written on the policy. The defendant relies on that as 
rendering his policy declared on in this suit void. But the instru- 
ment of evidence on which it relies, shows upon its face that it was 
void, if the insured had a prior insurance upon the same property, 
because no notice of it nor assent of the second insurer is written on 
the policy, as one of its conditions required. And the very plea of the 
defendant is an admission that the second insurance is subsequent, 
and is an insurance on the same property. And that being admitted, 
the policy shows upon its face, by the terms of the condition on which 
it was issued, that it is void. Being a void policy, can it annul and 
render void the prior policy of the defendant ? Is the condition of 
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the prior policy against subsequent insurance, which was to work a 
forfeiture, a condition against an abortive attempt to effect a subse- 
quent insurance ? or an incomplete and unperfected contract of insur- 
ance, which is invalid? Or is it a condition against a valid subsequent 
insurance? That is the subject of inquiry in this case, and upon it 
there is some contrariety of opinion. 

Some hold that it does not mean insurance, but only what the sub- 
sequent underwriter regarded and treated at the time as insurance. 
Others hold that the terms of the condition import that the prior policy 
shall be void if the assured shall make subsequent insurance, which 
means indemnity, not what he and the underwriter might suppose 
was insurance, when it was not. The language of the policy is, “If 
the assured shall have insurance, or shall hereafter make any other in- 
surance.” Any other insurance than what? Than that which he is 
in the act of receiving from the defendant, which was insurance in 
fact. It was indemnity against loss, and any other insurance means 
any other indemnity against loss. I think this is the plain and ob- 
vious meaning of the language. 

And that it imports what was the intention of this company, I think 
further appears from the forty-second article annexed to the policy, 
which is as follows: “In case of any other insurance upon the pro- 
perty hereby insured, whether made prior or subsequent to the date 
of this policy, the insured shall be entitled to recover of this company 
no greater proportion of the loss sustained than the sum hereby in- 
sured bears to the whole amount insured thereon,” etc. There is no 
question that the insured might effect other insurances. The lan- 
guage is not other valid insurances, but simply other insurances, 
which must have been understood to mean valid, inasmuch as it is 
provided that there shall be a proportionable abatement from the 
first policy, if it should be effected. And the insurer must be pre- 
sumed to have used the term insurance, or other insurance, in the 
same sense in the former clause, in which it uses it in this clause. 

The defendant, in stipulating against subsequent insurance upon the 
pain of forfeiture, cannot be understood as stipulating against any 
mere attempt to make insurance ; or what the assured and the sub- 
sequent insurer believed to be insurance, though it was not such ; or 
an incomplete and unperfected contract of insurance. To give it that 
construction would make it a stipulation, not that the assured was to 
forfeit his policy if he obtained additional insurance, but should be 
punished for attempting such a thing. It would require avery latitu- 
dinous construction to make the language mean that. 
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Upon what rule of construction can we wrest the language from its 

natural legal and ordinary import, in order to subject the assured to 
& forfeiture of his indemnity for loss, for the benefit of the maker of 
the policy ? All conditions or exceptions are to be construed most 
strongly against those in whose favor they are made, is an established 
rule of construction. Why should it be departed from in this case? 
It seems to me that there is a peculiar fitness in its application to poli- 
cies of insurance. The policy is framed by the insurer in the absence 
of the assured, who inserts the condition for his own benefit, without 
consulting the assured, who drafts it with all its multifarious conditions 
and restrictions to suit itself ; and though it be “ an institution neces- 
sary for the protection of vast interests embarked in manufacturing, 
and on consignment of goods in warehouses,” and therefore should be 
upheld, Iam not aware of any rule, or respectable precedent, that 
would warrant a court by construction to so alter, or enlarge, or re- 
strict the meaning of its terms in favor of the insurer, to give to the 
contract the meaning hereinbefore indicated—not even for the attain- 
ment of so desirable an object as to secure diligence and care and hon- 
esty on part of the assured, in the protection of his property against 
destruction by fire. And in this case it would seem that such a mo- 
tive could not have operated in the incursion of the condition in ques- 
tion, inasmuch as by the forty-second clause, before recited, the effect- 
ing other insurances by the assured could be no inducement to care- 
lessness and negligence in the protection of his property against de- 
struction by fire, or to the destruction of it by his own criminal 
agency. 

I am of opinion, therefore, that the condition made by the defen- 
dant, in the policy which is the foundation of this suit, against further 
insurance, is not applicable to an invalid contract for other and addi- 
tional insurance, and that the policy of the defendant is not avoided 
by an abortive attempt to make other insurance, which was never com- 
pleted or perfected. 

And in this position I think I am sustained by the overwhelming 
weight of authority. 

Parsons, in his work on Maritime Law, says : Some policies provide 
that in case of any other insurance on the same property, the contract 
shall be null and void. But the obtaining a policy from another un- 
derwriter will not have this effect, if it be void for any cause, although 
it be on account of the fault of the insured, as by his misrepresenta- 
tions. 2 Pars. on Marit. Law, p. 100, 101. 

Flanders on Fire Insurance, p. 49, 50, states the doctrine to be well 
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settled, that if the second policy against which the contract stipulates 
is itself a void one, or one that cannot be enforced, it does not avoid 
the first, notwithstanding the clause of forfeiture. 

May, in his work on Insurance, p. 439, states the general principle 
to be, that subsequent insurance void by its own terms, because it is 
additional and without notice of prior insurance, is no insurance 
within the meaning of the usual condition against other insurances. 

Wood on Fire Insurance, the most recent work on this subject, p. 
586, § 348, states the doctrine thus: “A condition that, if other insur- 
ance shall be obtained without the consent of the company, the policy 
shall be void, relates to other valid insurance, and the policy is not 
avoided by the procurement of other policies, that for any cause are 
invalid.” But the entire invalidity ofsuch other insurance must be es- 
tablished. The other policy or policies must at the time of the loss 
have been inoperative, so that no action could be maintained to en- 
force them. Itis not necessary that they should have been absolutely 
void ; it is sufficient if they were voidable. These eminent writers 
cite numerous authorities in support of the doctrine as they have an- 
nounced it. And they refer to the decisions which are in real or ap- 
parent conflict with their enunciation of the doctrine. I have not met 
with a single text-writer who controverts their views, or who holds 
that the prior policy is avoided by the procurement of other policies 
which are invalid. 

It would be impossible, within the limits of an opinion, to review 
all the cases on this subject. I must be content with a reference to 
the following judicial decisions as fully sustaining the proposition, as 
a general principle of law, that in order to avoid a policy on account 
of a subsequent insurance, against an express condition therein, it 
must appear that such subsequent insurance is valid, and can be en- 
forced. If it cannot be enforced, it is no breach of the prior policy. 
Hubbard & Spencer vs. Hartford F. Ins. Co.,33 Iowa R., 326, sup- 
ported by a well considered and able opinion of Beck, J. Jackson vs. 
Mass. Mutual Ins. Co., 23 Pick., 418 ; Clark vs. New England Ins. Co., 
6 Cush., 343 ; Gale vs. Belknap Ins. Co., 41 N. H., 170 ; Stacey vs, 
Franklin Ins. Co., 2 Watts & Serg., (Penn.,) 506 ; Philbrook vs. New 
England Mut. Ins. Co., 37 Me., 137 ; Schenk vs. Mercer County Mut. 
Ins. Co., 4 Zabr., (N. J.,) 447 ; Jackson vs. Farmers’ Ins. Co., 5 Gray, 
(Mass.,) 52 ; Gee vs. Cheshire County Mut. F. Ins. Co., 55 N. H., 65 ; 
Rising Sun Ins. Co. vs. Slaughter, 20 Ired., 520; Thomas et al. vs. 
Builders M. F. Ins. Co., 119 Mass., 121 ; New England Ins. Co. vs. 
Schettler, 38 Ill, 166; Knight vs. Eureka F. & M. Ins. Co., 26 Ohio 
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St., 664. In the foregoing decisions there is a difference of views 
upon some questions in relation tothe general subject. But, with per- 
fect unanimity, all of them maintain the proposition hereinbefore an- 
nounced. 

It is held in Philbrook vs. N. E. Mutual Fire Insurance Company, 
that the prior policy is valid, even though the subsequent policy is 
not avoided by the underwriter issuing it, but the loss thereon is 
paid, the policy being legally invalid, and such as the plaintiff could 
not have enforced. In Jackson vs. Mass. F. Ins. Co., it was held that 
the subsequent insurance must be a valid and legal policy, and effec- 
tual and binding upon the insurers. Assuming it to have been made 
for the direct benefit of the plaintiffs, it was wholly nugatory and of 
no effect, and cannot for this reason be now set up to defeat the policy 
made by the defendants. In Hardy et al. vs. Union Mut. F. Ins. Co., 
(4 Allen, 221,) it was held, “if such second policy was void, it did not 
vitiate the first. It is open to the plaintiffs to take this ground, and 
deny the validity of the second policy.” In this case it was claimed 
that the plaintiff had received, since the loss, the amount of their stip- 
ulated insurance on the subsequent policy. The court said the point 
of inquiry is, whether in fact, at the time of the loss, the plaintiff had a 
valid claim against the defendants on their policy. They had such a 
claim if the second policy was then invalid, as the taking of an in- 
valid policy did not constitute a breach between the plaintiffs and the 
defendants in reference to a subsequent policy. The facts which oc- 
curred subsequently to the loss do not constitute a case of estoppel in 
favor of the defendants. In Gale vs. Insurance Co., the court said : 
“We regard the law as settled, that when, in a policy of insurance 
against fire, it is stipulated that the policy shall be void if any other 
or subsequent insurance shall be, or be made, without the consent of 
the company or its directors, and another is made by other insurers 
without such consent, which contains a similar provision, the second 
policy is inoperative and invalid ; it does not bind the insurers, and 
therefore does not avoid the first policy.” In Gee vs. Insurance Co., 
55 N. H., 67, the court said, obtaining a nugatory policy in some 
other company has been held, over and over again, not to constitute 
any contract at all. It confers no rights on the one hand, and im- 
poses no obligation on the other. It is not a contract ; it is a mere 
nullity. Inrecent case, decided by the Supreme Court of Massachu- 
setts, 119 Mass. Rep., supra, the court said, it is for the defendant to 
show that such instrument (the subsequent policy,) was a valid and 
egal policy, effectual and binding upon the insurers. If it was in- 





1879.] Sutherland vs. Old Dominion Ins. Co. 187 


valid, so far as the property in question was concerned, there would 
by legal intendment be no second insurance upon it, and therefore 
no avoidance of the first policy. The policy of the Merrimack com- 
pany, who was to have been the second insurer, was also upon the 
condition that without the consent of this company no other insur- 
ance shall exist upon the property insured by it, and no such consent 
was given, and the plaintiffs therefore failed to do what was necessary 
in order that a contract might be perfected with it, and having effected 
no valid subsequent insurance, they have not avoided the prior policy 
with the defendant. The whole question comes clearly within the 
decided cases. In Clarke vs. N. E. Mut. F. Ins. Co., 6 Cushing, supra, 
the court held that “if the plaintiffs have failed to perfect their con- 
tract with the subsequent underwriters, by omitting to have the prior 
assurance allowed of, and specified on the policy as required, it is diffi- 
cult to imagine in what way the prior insurance can be invalidated or 
effected. It is avain, nugatory, void act.” Opposed to all this array 
of authority we refer to David vs. Hartford Ins. Co., 13 Iowa, 69 ; Big- 
ler vs. New York Central Ins. Co., 20 Barb., 635 ; and same case, 22 
New York R., 402 ; Lackey vs. Georgia Ins. Co., 42 Ga., 457 ; and Car- 
penter vs. Providence Washington Ins. Co., 16 Peters, 497. Other 
cases have been cited, but need not be specially noticed, as they do 
not seem to be opposed to the doctrine enunciated. These are the 
principal cases relied on for the defendant, and upon close inspection 
I think it will be found that whilst they are conflict with some points 
decided in some of the cases I have cited, they have decided nothing 
in conflict with the position which I have announced, and which is 
sustained by the vast array of authority to which I have referred. 

In the Iowa case of Hubbard vs. Hartford Ins. Co., it was held 
that a breach of the condition does not absolutely render void and of 
no effect, the policy ; it simply renders it voidable, its binding force 
and effect being subject to be defeated at the option of the company 
issuing the instruments. If no objection be made by the company 
on account of the breach of the condition, the policy may be en- 
forced as though no forfeiture had ever happened. The act of the 
company whereby it is shown that the instrument is treated as 
avoided, must be shown in order to defeat recovery thereon. If no 
such act or objection on the part of the company be shown, the 
contract will be considered binding. But that may be shown even 
at the hearing. The Supreme Court of New Hampshire holds other- 
wise. In Gale vs. Ins. Co., 41 N. H., p. 176, the court said: “The 
policy is neither utterly void nor voidable in the sense that it is a valid 
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and binding contract, and to be so treated for all practical purposes, 
until it is avoided. On the contrary, it is an instrument invalid and 
inoperative, binding upon nobody until and unless it should be rati- 
fied and confirmed by some further act on the part of the insurer 
with knowledge of the fact which caused the invalidity, either by an 
express assent to be bound, or by some implied waiver of the objec- 
tions. There is an intrinsic absurdity in holding that to be an insur- 
ance, by which a party is bound to make good another’s loss, only in 
case he pleases to do it.” 

It is not necessary in this case that we should decide between these 
conflicting opinions. If either be right, the plaintiff is entitled to re- 
cover. For it appears from the certificate of facts that the plaintiff 
brought suit against the Connecticut Insurance Company upon its poli- 
cy, and that before the trial of this suit, being satisfied that he could 
not enforce it, because of the prior insurance which rendered it void, 
he admitted that the said policy was void, and dismissed the suit, and 
offered in open court to cancel the policy. We may infer from the 
existence of the suit, that the resistance of the plaintiff's demand by 
the Connecticut Insurance Company was upon the ground that the 
policy was avoided by reason of a prior insurance, and from the dis- 
mission of the suit by the plaintiff, with the admission that the policy 
was void and the offer to cancel it, that the policy is invalid and can- 
not be enforced. Consequently the prior policy has not been invali- 
dated and rendered void by it. And this is held to be the law in Gale 
vs. Ins. Co., and all the cases of that class, and is likewise so held in 
the Iowa case, supra. And in that case Judge Beck maintains that 
his conclusion is not in conflict with David vs. Hartford Ins. Co., 13 
Iowa, nor with Bigler vs. New York Central Ins. Co., 20 Barb., 635, 
and the same case, 22 New York, 402. In the latter case, the suit 
was brought to enforce the prior policy, and was defeated upon the 
ground that it was avoided by a subsequent policy, which was shown 
to be valid by a judgment in favor of the assured, and that a draft 
had been given in satisfaction of the judgment. 

In Lackey vs. Georgia Fire Ins. Co., 42 Ga, the court says: 
“The question here turns not so much on the contract as upon our 
statute. * * * And this law would make void the first policy, 
though nothing was said in it about a second policy.” The case, 
therefore, the court said, “turned rather on the law than on the con- 
tract.” The remaining case relied on by the defendant's counsel, of 
Carpenter vs. Providence-Washington Ins. Co., 16 Peters, is not ana- 
logous to this case. The suit there was brought against the Wash- 
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ington Insurance Company to enforce the second policy, which had a 
condition to be void if the property was insured by a prior policy. 
The defense was that there was a prior policy of the American Insur- 
ance Company, of which the defendant had not been notified. The 
plaintiff replied that the prior policy was invalid and void because it 
had been obtained by false representations. The point decided by 
the Supreme Court was raised by exceptions to the ruling of the 
lower court, rejecting the plaintiffs instruction, and to the instruc- 
tion given by the court, and is thus stated by Mr. Justice Story: He 
says the instruction offered by the plaintiff “proceeds on the ground 
that although the policy of the American Insurance Company of 6th 
December, 1836, was good upon its face, yet if in point of fact it 
was procured by material misrepresentation by the owners, of the 
cost and value of the premises insured, it was deemed utterly null and 
void, and therefore as a null and void policy, notice need not have been 
given to the Washington Insurance Company at the time of underwrit- 
ing the policy declared on. The court refused to give the instruction, 
and on the contrary instructed the jury that if the policy of the Ameri- 
can Insurance Company was, when that at the Washington Insurance 
office was made, treated by all the parties thereto as a subsisting and 
valid policy, and had never in fact been avoided, (but was still held by 
the assured as valid,) then that notice thereof ought to have been 
given to the Washington Insurance Company, and if it was not, the 
policy declared on was void.” The Supreme Court held that the court 
below did not err in refusing to give the instruction moved by the 
plaintiff, and that the instruction given was correct. This was the 
only point decided in that case which has any relevancy to this. And 
Mr. Justice Story, in stating reasons for the decision, assumes that a 
policy which has been procured by misrepresentation of material 
facts, is not, therefore, to be treated in the sense of the law as utterly 
void ab initio, but is merely voidable, and may be avoided by the un- 
derwriters upon due proof of the facts, but until so avoided it must 
be treated for all practical purposes as a subsisting policy. He says 
the policy to this very day has never been avoided, and the assured, 
if he pleases, may bring action thereon to-morrow. It will also be 
remarked that these remarks of Judge Story are made only with re- 
gard to a policy procured by false representations. His remarks 
were not made with reference to such a case as this. There is no 
analogy between the two cases. That was a suit by the assured to 
enforce a subsequent policy which he had effected with another com- 
pany, and which was resisted by the defendant upon the ground that 
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by the terms of the policy it was void, because at the time he had 
an insurance of the same property in another company, of which he 
had not notified the defendant ; to avoid which defense, he alleged 
that the prior insurance was void, because it was procured by those 
under whom he claimed by misrepresentations of material facts— 
that is, by fraud. But the Supreme Court held that inasmuch as it 
was treated at the time the second policy was issued by all the par- 
ties thereto as a subsisting and valid policy, and had never in fact 
been avoided, but was then held by the assured as valid, it must be 
regarded as a valid policy until the facts of the fraudulent representa- 
tion was shown ; and Mr. Justice Story remarked that “it may well be 
doubted whether a party to a policy can be allowed to set up his own 
misrepresentations to avoid the obligations deducible from his own 
contract.” 

We do not think that any decision made in that case applies ad- 
versely to this. The cases are totally unlike. There is no proof or 
even allegation of fraud or misrepresentation here. The facts certi- 
fied tend strongly to prove that the plaintiff, in effecting the second 
policy, was unconscious of violating any condition in the first policy, 
or of doing anything that he had nota right todo. He seems to 
have been led into the error by relying on the agent or the company 
to give him all the information it was necessary for him to have—he 
having had no experience in such business—who failed, perhaps from 
inadvertence, to give him this important information. All that has been 
said against a party taking advantage of his own misrepresentation of 
material facts, or fraud, has no application to this case. It has not the 
slightest bearing upon any principle involved in its decision. Nor is 
there anything decided by the Supreme Court in Carpenter vs. Wash- 
ington Ins. Co., which is opposed to the doctrine as declared in this 
opinion, and which is sustained by the highest courts of nine or ten 
of the American States, and, we may add, positively denied by none— 
sustained by courts which were presided over by a Gibson, a Bigelow, 
and a Shaw—names which have shed luster on the judicial ermine ; and 
a doctrine which has been recognized and approved by all the emi- 
nent and learned writers on the law of insurance. Are we to be told 
that a doctrine so fortified and sanctioned by this overwhelming 
array of authority, and which, we may add, is supported by reason, 
is to be overturned, not by the decisions of two or three courts, but 
by the dicta of a few judges, however eminent? 

The decisions of the Supreme Court of the United States on ques- 
tions peculiarly and exclusively belonging to that jurisdiction, are a 
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final disposition of the subject. But it is not inconsistent with the 
profound respect which that august tribunal ought to command, to 
say that the decisions of the Supreme courts of the States, when 
the subject is clearly within the limits of their jurisdiction, are entitled 
to equal respect. And though we would reverently bow to the author- 
ity of a court over which the illustrious Taney presided, and of which 
a Story was an associate justice, within the exalted sphere of its 
jurisdiction, we could not regard the dicta or reasoning of one of its 
justices, however eminent, or even its decision, as outweighing the 
judgments of the Supreme courts of the American States, on ques- 
tions within the limits of their respective jurisdictions. 

We do not feel called on to notice further the dicta and reasoning 
of Judge Story, than merely to suggest that that eminent judge, in 
his high appreciation of the advantage and importance of these insur- 
ance institutions, and in his earnest desire to uphold them, as re- 
quired by a sound public policy, seems to have been unmindful of 
the rights of the assured, has been led into the error of giving a con- 
struction to the acts and instruments of writing of the insurer, 
which, it seems to us, violates well established rules of construction, 
and for which we can find no precedent, and which would impair the 
rights of the assured ; and if adopted and sanctioned by the courts, 
would thereby do more to discourage insurance and injure those in- 
stitutions than an adherence to the established rules of construction. 

Upon the whole, I am of opinion that the judgment of the court 
below is erroneous, and that it be reversed with costs. 

Moncorg, P., and Srapres, J., concurred in the opinion of ANDER- 
gon, J. Curist1aAn and Burs, JJ., dissented. 

Judgment reversed. 
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COURT OF APPEALS OF NEW YORK. 


THE PEOPLE, ex rev. Manuarran Fire Ins. Co., 
Appellants, 
vs. 
BOARD OF COMMISSIONERS, erc., or tHE Crry 


anp County or New York, Respondents. 


THE PEOPLE, ex rev. Niacara Fire Ins. Co, 
Appellants, vs. 
THE SAME. 


The statute of New York, prescribing what shall be deemed the surplus of an in- 
surance company for the purpose of making dividends, makes the whole amount 
of premiums in force unearned, only in case of a dividend exceeding ten per 
cent, 

Bat such statute was framed for the special purpose of securing the policy-holders, 
and has no relation to the question as to what shall be deemed property for 
the purpose of taxation. 

The latter is governed by the statutes relating to taxation, which are in no way 
affected by the act above. 

One half of the premium receipts on unexpired risks, are properly earnings subject 
to taxation. 

Corporations may be assessed though no statement is made, and it was not error 
for the commissioners to affix a provisional valuation, which they subsequently 
reduced on receipt of the company’s statement. They were not obligated to 
adopt the company’s representations, nor to give the company a hearing con- 
cerning the valuation they adopted. 

United States bonds, for purposes of exemption, were properly estimated at their 
par and not their market value. 

New York city bonds were not entitled to exemption. A State may tax its credi- 
tors within its jurisdiction. 


Judgment affirmed. 


Cuurcn, Cx. J. 
This is a certiorari to review the assessment by the defendants of 
the personal property of the relator corporation. 
Several questions have been presented and elaborately argued, but 
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the most important of these upon the merits is whether the commis- 
sioners erred in estimating a portion of the premiums received upon 
unexpired policies as surplus earnings. The commissioners did esti- 
mate as personal property belonging to the company, as I infer from 
their return, fifty per cent of such premiums. The whole amount of 
such premiums was something over $500,000, and it was estimated 
that one half thereof would discharge the liability of the company 
thereon, and in arriving at the result, the commissioners adopted the 
estimate of the company itself, in its last return to the insurance depart- 
ment. The statute provides that moneyed corporations shall be liable to 
taxation on a valuation equal to the amount of their capital stock paid 
in, and their surplus earnings, (less ten per cent of such surplus.) 
I do not understand that it is denied but that the portion of these 
‘ premiums estimated by the commissioners was property in the hands 
of the relator, over and above its capital, nor but that the rule 
adopted of ascertaining the contingent liability of the company upon 
unexpired risks was just, and in accordance with practices of this 
and other companies similarly situated. But the learned counsel for 
the relator insists that the general insurance act of 1853, as amended 
from time to time, contains a legislative declaration which in effect 
excludes the whole amount of premiums upon risks not terminated, 
from being estimated as any part of the surplus profits or earnings 
of an insurance company for the purpose of taxation. As so much 
stress is laid upon this statute the whole section is inserted. 
“Section 12. It shall not be lawful for the directors, trustees or 
managers of any fire insurance company to make any dividend, ex- 
cept from the surplus profits arising from their business ; and in es- 
timating such profits there shall be reserved therefrom a sum equal 
to the whole amount of premiums on unexpired risks and policies, 
which are hereby declared to be unearned premiums ; and also there 
shall be reserved all sums due the corporation on bonds and mort- 
gages, bonds, stocks and book accounts, of which no part of the prin- 
cipal or the interest thereon has been paid during the last year, and 
for which foreclosure or suit has not been commenced for collection, 
or which after judgment obtained thereon shall have remained more 
than two years unsatisfied, and on which interest shall not have been 
paid ; and also, there shall be reserved all interest due or accrued, 
and remaining unpaid ; provided always, that any company may de- 
clare dividends not exceeding ten per cent on its capital stock in any 
one year, that shall have accumulated and be in the possession of a 
fund, in addition to the amount of its capital stock, and of such 
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dividend, and all actual outstanding liabilities, equal to one half of the 
amount of all premiums on risks not terminated at the time of mak- 
ing such dividend. Any dividend made contrary to these provisions 
shall subject the company making the same to a forfeiture of its 
charter, and each stockholder receiving it to a liability to the credi- 
tors of such company to the extent of the dividend received, in addi- 
tion to the other penalties and punishments in such case made and 
provided. This section shall not apply to the declaration of scrip 
dividends by participating companies ; but no such scrip dividends 
shall be paid except from surplus profits, after reserving all sums as 
above provided, including the whole amount of premiums on unex- 
pired risks. The word ‘year,’ whenever used in this section, shall 
be construed to mean the calendar year.” 

The first suggestion that occurs to the mind on reading this stat- 
ute, is that it is incongruous and not in harmony with itself. The 
first part of the section requires the whole amount of premiums on 
unexpired policies to be reserved from the surplus profits in making 
dividends, while the proviso permits a dividend of ten per cent, if 
only one half of such premiums is reserved. 

Legislation on this subject has not been uniform in this State. In 
1825 an act was passed prohibiting dividends except from surplus 
profits arising from the business of the corporations. (Laws of 1825, 
chap. 325.) Under this general language there was left a wide mar- 
gin to determine what should be regarded as “surplus profits.” The 
general act of 1849, chap. 308, only prohibited dividends by any 
insurance company when its capital was impaired, and no provision 
was made for any reservation to meet liabilities upon outstanding 
risks. The original act of 1853, chap. 456, sec. 12, required a reser- 
vation of a sum equal “to the amount of premiums unearned,” and 
beyond that fixed no limit to the amount of dividends. In 1862, 
chap. 367, the legislature prohibited dividends to a greater extent 
than ten per cent, or one tenth of the capital, unless the company 
had in addition to its capital and such dividend a sum “ equal to the 
whole amount received by such company for premiums on policies 
which should be in force at the time of declaring such dividend.” 
By chap. 563 of the Laws of 1864, any dividend was prohibited ex- 
cept from surplus profits, reserving therefrom the whole amount of 
premiums on unmatured risks, which were declared to be unearned 
premiums. This act was substantially the first part of section 12, 
above quoted, but by chap. 199 of the Laws of 1865, the section was 
amended by adding the proviso, allowing dividends of ten per cent 
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after reserving one half of the premiums on existing risks. This proviso 
qualifies the preceding portion of the statute, and taken in connec- 
tion, the whole section signifies, I think, that a ten per cent dividend 
may be made by reserving one half of the premiums on unexpired 
policies, if that amount isin hand and the other requirements are 
complied with ; but if more than ten per cent dividend is declared, 
the whole amount of such premiums must be reserved, and in that 
case such whole amount is declared to be unearned premiums. This 
construction gives some effect to every part of the statute, while it 
detracts somewhat from the sanctity claimed for the premium fund 
by the learned counsel for the relator. The statute permits a por- 
tion of the fund, in certain contingencies, to be used in estimating 
the amount of dividends to be declared and paid. But aside from 
this we are disposed to consider whether the statute is to be applied 
in making assessments for the purpose of taxation. What should be 
reserved by these corporations as a security for policy-holders, and 
for the safety of the public in dealing with them, is a question gov- 
erned by different considerations and principles from those which re- 
late to taxation for the support of the government. It is a wise ex- 
ercise of power on the part of the legislature to prevent these cor- 
porations from distributing all their surplus property among their 
stockholders, {and throwing upon customers the risk of a depressed 
business season or unusual losses. 

The amount of security proper to be reserved is entirely discre- 
tionary with the legislature. The fund should be ample to meet all 
liabilities under ordinary contingencies. The principle upon which 
taxation rests, is that it is a contribution or compensation for the 
expense of protection to life, liberty and property, which the govern- 
ment furnishes. In this State it is imposed upon property, and the 
theory as well as the equity of the law is that it shall be imposed 
upon all property, in whatever form it may exist, because the govern- 
ment is supposed to protect all property alike, and the contribution 
should be in proportion to the value of the property. This right of 
taxation is an indispensable prerogative of every government, with- 
out which no government could exist, and in exercising it, it isa 
sacred duty to impose the burdens equally, and to enforce the maxim 
alike of law and ethics, that “ equality is equity.” It is manifest that 
the statute in question, and the statute prescribing the mode of as- 
sessments, and the property liable thereto, are radically different in 
principle, and the objects designed to be accomplished. One of the 
familiar canons for the interpretation of statutes, is that they are to 
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be construed with reference to the purposes and objects to be at- 
tained. 

The object of the statute in question was for a particular purpose, to 
prevent a distribution of any of the assets of the insurance compa- 
nies which were not surplus beyond any possible contingency as a 
security to policy-holders, and its language must be construed as in- 
tended to be applied to this purpose and no other. The legislature 
declared that for the purpose of making dividends, premiums on un- 
expired risks should be reserved from the surplus profits. The par- 
ticular clause relied on, “which are hereby declared to be unearned 
premiums,” was for the same purpose, that is, that such premiums 
shall be deemed unearned in making dividends. This general de- 
claration does not have the effect of extending the application of the 
statute to other purposes. The statute does not intimate that no por- 
tion of these premiums shall be deemed property under any cir- 
cumstances, much less for the purpose of taxation. The subject of 
taxation was not within the contemplation of tlie legislature, nor was 
it intended to modify any existing rule on that subject. Other pro- 
perty is also reserved in making dividends: the amount due on 
bonds and mortgages, and other choses in action, on which neither 
principal nor interest has been paid during the last year, and for 
which foreclosure or suit has not been commenced for collection ; also 
all interest due and unpaid. It is not denied that these items are 
taxable as property, and yet it might as well be claimed that 
the effect of the statute was to destroy their property qualities for 
taxation, as that the declaration that certain money received for pre- 
miums should not be deemed surplus profits in making dividends 
operate to destroy it as property for the purpose of taxation. 

True, the legislature has the right to determine what may and what 
may not be taxed of the property of these corporations, but exemp- 
tions are not favored, and cannot be established by doubtful implica- 
tion. Taxation is the rule, and exemption is the exception, and must 
be clearly established. 

The statutes relating to taxation, which are in no way affected by 
section 12 of the insurance act above quoted, are based upon the prin- 
ciples before referred to, and are reasonably plain. The statute de- 
clares that “all lands, and all personal estate within this State, whether 
owned by individuals or by corporations, shall be liable to taxation, 
subject to the exemptions hereinafter specified.” None of the exemp- 
tions apply to this class of property. In the statute before referred 
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to, moneyed corporations are to be assessed on a valuation equal to 
heir capital stock and their surplus earnings (less ten per cent.) 

It was the duty of the respondent to obey these statutes. The 
premiums received on policies not expired, became the property ofthe 
relator as they were received. This amount of property thus received, 
had the protection of the government to the same extent as other pro- 
perty. In Fire Ins. Co. vs. Parker, 35 N. J. R., 575, it was held that 
such premiums were the property of the company, and liable to taxa- 
tion, without any deductions for contingent liability on outstanding 
policies. But under our statute this court in People vs. Ferguson, 
38 N. Y., 89, held that a proper deduction should be made on ac- 
count of such liability. The court says that “there was no practical 
difficulty in reaching a result by the aid of authentic tables, and by 
such evidence as long-established insurance companies can readily 
furnish.” This course was adopted in this case. The amount fixed by 
experience, and recognized by the statute itself,is fifty per cent of 
the amount of such premiums. This was the amount adopted by the 
respondents, and no complaint is made ofits propriety. True, as sug- 
gested, an unusual calamity, like the Chicago fire, might exhaust the 
whole fund, and the entire capital, but such disasters are exceptional, 
and are not to be anticipated in estimating probable losses, any more 
than that a building should be exempt from taxation because it 
might burn up, or money and personal effects, because they might be 
stolen. 

Property must be taken as it is found, and the usual and ordinary 
state of things must be presumed. One half of these premiums being 
regarded as ample to satisfy all liability on the outstanding policies, 
the other half is both legally and equitably “earnings.” Presumably 
all the policies might have been reinsured for fifty per cent, and the 
company relieved from all liability. It would then have possessed the 
other half, free from any claim upon existing policies. “Surplus” 
earnings is an amount owned by the company, over and above the 
capital and actual liabilities, and if one half of the premiums upon un- 
expired policies, may, as we have seen, be regarded as earnings, the 
manner of arriving at the surplus by the respondents was not objec- 
tionable. Iam of opinion, therefore, that no error was committed by 
the respondents in estimating one half of the premium fund as earn- 
ings of the relator, and that the statute above quoted has no applica- 
tion to the subject. It is also insisted that the mode of making the as- 
sessment was irregular. The Revised Statutes (1 R. S., 414) require 
corporations on or before the 1st of July in each year, to make a 
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statement to the assessors of certain facts showing their financial con- 
dition. 

In the city of New York the time of making a valuation of real and 
personal estate for the purpose of taxation is changed from that pre- 
scribed for the remainder of the State, to the period between the first 
Monday of September and the second Monday of January, and the 
books are to be kept open for inspection from the latter date until the 
first day of May, during which time the commissioners may reduce 
the valuation either on their own motion, or upon the application of 
any tax-payer, but cannot increase it without notice to the tax-payer. 
(Laws of 1859, chap. 302 ; Laws of 1867, chap. 410.) Between Sep- 
tember and January the commissioners inserted the name of the re- 
lator in the roll, and affixed a valuation of $800,000, of which the re- 
lator had notice, and was requested to make the statement required by 
law. A statement was made on 6th of February. Afterward, and 
about the 1st of May, the commissioners reduced the valuation of the 
relator to $54,681, and gave notice thereof to it. It is objected that 
the commissioners had no power to make any assessment until the re- 
lator had made its statement. The delay in making the statement 
was the fault of the relator. Corporations may be assessed, although 
no statement is made. (1 R.S., 415, sec. 6.) The relator was not 
prejudiced by it. It was designed as provisional merely. The rela- 
tor was notified to make the statement, and the assessment now com- 
plained of, and before us for review, was not made until after the 
statement had been received, and, as we must assume, fairly con- 
sidered. 

It is urged that the statement was conclusive upon the commis- 
sioners, and that as the officers of the relator stated that there were 
no surplus earnings, the commissioners had no right to estimate any, 
and it is also claimed that the commissioners had no right to consider 
the facts stated in the report of the relator to the superintendent or 
the insurance department, without notice to the relator, and giving 
him an opportunity to be heard. 

Neither of these objections is tenable. The statute does not ex- 
pressly or impliedly make the statement required of corporations con- 
clusive, and such a rule would be unjust. They are interested, and 
there is no more reason why they should be permitted to usurp the 
province of the commissioners than there is in the case of any other 
tax-payer. It is the judgment of the assessors that the law requires. 
(People vs. Barker, 48 N. Y.,70.) These statements are intended as 
an aid to the commissioners in forming their judgment. They are a 





1879. ] The People vs. Board of Commissioners, etc. 199 


species of evidence required to be furnished, but the commissioners 
are not thereby absolved from the statutory duty of making “ diligent 
jnquiry” to ascertain all the real and personal property of the tax- 
payers. within their jurisdiction. The sworn returns of the relator to 
the insurance department were not only competent, but very perti- 
nent evidence for the consideration of the commissioners, and they 
were not bound to notify the relator, nor give it any hearing in re- 
spect to it. There is no such requirement of the statute. If notice 
had been given it is difficult to see any other answer which could have 
been made, than the one so ably pressed upon us of statutory im- 
munity from taxation on surplus earnings, which we think not tenable. 
The relator might, however, have applied for a hearing under sec. 10 of 
the act of 1859, and have made any explanation it could under the 
oath of any of its officers. Instead of this, it simply protested 
against the action of the commissioners, and obtained a certiorari. 

We think the statute was complied with in making the assessment, 
and that the relator has had every opportunity to be heard which the 
law requires, or which is necessary for the protection of its interests. 

A point is made that the market value, and not the par value of 
United States bonds, should have been deducted from the personal 
estate, and exempted from taxation. By act of Congress of February 
25, 1862, it is provided that “all stocks, bonds, or other securities 
of the United States * * * shall be exempt from taxation by or 
under State authority,” and the act of 1863 contained substantially the 
same language. This exemption (the propriety or justice of which I 
have never been able to appreciate,) is complied with by exempting 
the bonds as issued. The statute designates them as bonds etc., and 
does not refer to value beyond what they import on their face. The 
right of exemption is “limited by the principle that State legislation, 
which does not impair the usefulness or capability of such instruments 
to serve that government, is not within the rule of prohibition.” (Na- 
tional Bank vs. Commonwealth, 9 Wall., 353.) They were issued by 
the government at par, and for the most of them, payment was re- 
ceived in a greatly depreciated currency, and we cannot suppose that 
Congress, in the enactment of this exemption, intended to extend it 
beyond the amount for which they were issued. 

If the construction is doubtful the decision should be against the 
exemption. It is a universal rule that exemptions are to be strictly 
construed. (Cooley on Taxation, 146; Hilliard on Taxation, 74 ; 6 
Penn. St., 70; 15 id., 351 ; 53 id., 219 ; 2 Ellis & Ellis, 548.) 
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Upon the whole case we think that the relator has no reason to 
complain of the amount at which its property was valued. 

In the case of the Niagara Fire Insurance Company, argued at the 
same time with the foregoing, the relator claims an additional exemp- 
tion of $200,000, for bonds of the city of New York held by it, and 
this claim is predicated upon the recent decision of the Supreme 
Court of the United States in Murray vs. Charleston, 6 Otto, 432. 
That decision has no application to this case. It was there held that 
an ordinance of the city of Charleston which imposed a tax of two 
per cent upon its own bonds bearing six per cent interest, and re- 
quired it to be reserved from the interest due to a foreign bondholder, 
impaired the obligation of a contract [and] was void. Here these 
bonds are taxed the same as other like property. The contract with 
the city is in no manner interfered with. The city pays its principal 
and interest according to the terms of its obligations, without deduc- 
tion or abatement. No court has ever yet held that a State may not 
impose a general tax upon such property in the hands of individuals or 
corporations. The opinion expressly disclaims any such idea. It 
says: “A State may undoubtedly tax any of its creditors within its 
jurisdiction for the debt due to him, and regulate the amount of the 
tax by the rate of interest the debt bears, if its promise be left un- 
changed. A tax thus laid impairs no obligation assumed. It leaves 
the contract untouched.” Here the bonds are taxed under a general 
description of property according to value, under a law applica- 
ble to the whole State, and the terms of the contract are not affected. 

As to the question of costs on a common law certiorari, there is a 
lamentable conflict of authority, but has been settled in this court as 
announced in People vs. McDonald, 69 N. Y., 369. But we think, 
without considering that question, that costs may be allowed in these 
cases upon the ground that the writ of certiorari is authorized by 
statute to review and correct the decision and action of the commis- 
sioners “on the merits,” which makes its office somewhat broader and 
more comprehensive than that of a common law certiorari, and en- 
titles it to be denominated a “special proceeding.” 

The order and judgments must be affirmed with costs. 

All concur. 





Foster et al. vs. Van Reed et al. 


COURT OF APPEALS OF NEW YORK. 


J. P. GIRAUD FOSTER, er at., Appellants, 


US. 


JACOB H. VAN REED er at., Respondents.* 


Where by the terms of a mortgage, the mortgagee, in case of failure on the part of 
the mortgagor to keep the buildings upon the mortgaged premises insured, is 
authorized to make such insurance, and it is declared that the premiums paid 
shall be deemed secured by the mortgage, the provision does not prohibit or 
prevent an insurance by the mortgagee directly of his interest, and he may 
make such terms with the insurer as they may agree upon. 

Where, therefore, the holder of such a mortgage takes out a policy of insurance 
upon his interest as mortgagee, with a provision in the policy that in case of 
loss the assured shall assign to the insurer an interest in the mortgage equal 
to the amount of loss paid, the insurer is entitled to the subrogation provided 
for ; the contract of insurance is paramount to and independent of the contract 
between the mortgagor and mortgagee, and the rights of the insurer cannot be 
affected thereby. The consent of the mortgagor is not essential to the validity 
of such a provision for subrogation. 

Held, where such a policy had been issued by defendant, and where, a loss having 
occurred, it paid to the holder of the mortgage the amount thereof, together 
with the premiums paid, and took an assignment of the mortgage, that in an 
action to foreclose the mortgage, the mortgagor or his grantee could not claim 
an application of the amount of his insurance as payment upon the mortgage. 

Held, that knowledge on the part of the defendants at the time of issuing the pol- 
icy, of the terms of the mortgage, did not affect its contract. 


Held, that the fact that the policy did not provide expressly for the assignment of 
the bond secured by the mortgage, but only specified the latter, did not estab- 
lish that the assignment of the former also could not have been compelled by 
the insurance company, and so that the payment to the mortgagee was in liqui- 
dation of the bond. The evident intent was to include both in the transfer. 
The fact that by the declarations of the mortgagee in such case the mortgagor 
was prevented from insuring in his own behalf, cannot affect the rights of the 
insurer ; if the mortgagee was in a position where he could not lawfully enter 
into the contract with the insurer, the latter was not bound to pay the loss, and 
having so paid, by the assignment became the owner of the entire interest in 
the mortgage. 


* Argued April 25, 1877. Decided May 29, 1877. This decision is referred to in Wood on Insur- 
ance, p. 785, as not then reported, and reverses the doctrine there laid down, It is reported in 
70 N. ¥. Rep.—Eb. Ins. L. J. 
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Appeal from judgment of the General Term of the Supreme Court, 
in the third judicial department, affirming a judgment in favor of de- 
fendants, entered upon a decision of the court on trial at Special 
Term. (Reported below, 5 Hun., 321.) 

This action was brought to foreclose a mortgage given by Jacob 
H. Van Reed to Philo Plank, which was assigned by Mrs. Anna 
Plank, executrix of Philo Plank, to the plaintiffs, who are the trustees 
of the London Assurance Corporation. 

The mortgage contained the usual covenant for insurance on the 
part of the mortgagor, and an agreement that in default thereof, the 
mortgagor (?) or his representative might make such insurance ; that 
the mortgagor would pay the premiums on demand, and that the 
same should be deemed secured by the mortgage. The mortgage 
was for $6,500, payable May 1, 1875, with semi-annual interest ; it 
contained a covenant, that in case of default in the payment of inter- 
est for twenty days, the whole principal should become due at the 
option of the mortgagee or his representatives. In April, 1874, Mrs. 
Plank, then the owner of the mortgage, took out a policy of insur- 
ance in London Assurance Company against loss by fire to the 
amount of $4,000 “on her interest as mortgagee” in the buildings on 
the mortgaged premises. The policy contained this clause: “in 
case of loss, the assured shall assign to this company an interest in 
said mortgage equal to the amount of loss paid.” 

Mrs. Plank changed the premium under the mortgage. Subse- 
quently, in May, 1874, the property was injured by fire to an ex- 

‘tent exceeding the sum insured, and a claim for the loss was 
made upon the company. Afterward, in June, 1874, the company, 
with a knowledge of the fire, paid to Mrs. Plank, the holder of the 
mortgage, $7,044, being the amount of principal and interest, and 
including $20 paid by her for insurance, and took from her an assign- 
ment of the mortgage. It appeared that Mrs. Plank, after taking 
out this insurance, and before the fire, had called upon one Adams, 
then the owner of the land, subject to the mortgage, and had de- 
manded the payment to her of the money paid by her for insurance, 
and had threatened a foreclosure in default thereof, and evidence 
was given that, upon a promise by Adams to pay in a few days, she 
said it would be all right. 

The court found that the insurance was effected by Mrs. Plank 
under the insurance clause in the mortgage, and as a conclusion of 
law, that the insurance inured to the benefit of the mortgagor and 
his assigns. 
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Wa. M. Evarts, for Appellants. 

The policy insuring the interest of mortgagee was an absolute and 
independent contract, inuring to her sole benefit, and she was free 
from liability to account in respect of it to the mortgagor or his as- 
signs. Flanders on F. Ins., 2nd ed., 396, 400 ; Angell on F. and L. 
Ins., § 59 ; 2 Am. L. Cas., 5th ed., 825, 830; Williams vs. R. W. Ins. 
Co., 107 Mass., 377 ; Smith vs. Cal. Ins. Co., 5 Harris, 253 ; Carpen- 
ter vs. Prov. Wash. Ins. Co., 16 Pet., 501. Where a mortgagee in- 
sures his interest the insurer is entitled to be subrogated to his rights 
and interests. Adtna F. Ins. Co. vs. Tyler, 16 Wend., 385 ; Sus. Co. 
Mut. Ins. Co. vs. Woodruff, 2 Dutch., N. J., 541, 551; Norwich F. 
Ins. Co. vs. Boomer, 52 Ill., 442 ; Excel. F. Ins. Co. vs. R. Ins. Co., 55 
N. Y., 359; Cone vs. Niagara F. Ins. Co., 60 id., 624. No arrange- 
ment, agreement or statement by the assured with defendants after 
the policy was issued, can prevail as against plaintiff, their rights be- 
ing fixed by the policy, which provides that only the interest of the 
mortgagee was insured. Kernochan vs. N. Y. B. F. Ins. Co.,17 N. Y., 
428 ; Clinton vs. Hope Ins. Co., 45 id., 461 ; Adtna F. Ins. Co. vs. Ty- 
ler, 16 Wend., 385. Every insurance of his interest by a mortgagee 
will not be construed to be for the mortgagor’s benefit. Dobson vs. 
Laud, 8 Hare, 216 ; Angell on F. and L. Ins., § 606. 


Wo. Henry Arnoux, for Respondents. 

The contract of insurance being an insurance of the property, the 
payment by plaintiffs to the mortgagee of the sum insured extin- 
guished the mortgage pro tanto. Waring vs. Loder, 53 N. Y., 585 ; 
Kernochan vs. N. Y. B. Ins. Co., 17 id., 428 ; Clinton vs. Hope Ins. 
Co., 45 id., 467 ; Springfield Ins. Co. vs. Allen, 43 id., 393 ; Wood vs. 
N. Y. Ins. Co., 46 id., 421; Ins. Co. vs. Updegraff, 21 Pa. St., 513; 
Suf. F. Ins. Co., vs. Royden, 9 Al., 123 ; Brantford vs. Green Ins. Co., 
8 Abb., 264 ; Lawrence vs. St. M. F. Ins., Co., 43 Barb., 479 ; Shot- 
well vs. Jeff. Ins. Co., 5 Bosw., 262 ; Benjamin vs. Sar. Co. Mut. F. 
Ins. Co.,17 N. Y., 415; Cromwell vs. Bklyn. F. Ins. Co., 44 id., 47; 
Flanders on Ins., 367, 369 ; Holbrook vs. Am. Ins. Co., 1 Curtis, 193. 
If the policy contained an express provision for subrogation in case 
of loss, such agreement would be void without the consent of the 
mortgagor. Clinton vs. Hope Ins. Co., 45 N. Y., 460 ; Burrows vs. 
Turner, 24 Wend., 377; Davis vs. Boardman, 12 Mass., 30 ; Newson 
vs. Douglass, 7 H. & J., 417; Williams vs. R. W. Ins. Co., 107 
Mass., 377 ; Waring vs. Loder, 53 N. Y., 581. As the contracts did 
not provide that the bond should be assigned, the payment to mort- 
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gagee must be held to be in liquidation thereof. Cooper vs. New- 
land, 17 Abb. Pr. 342 ; Merritt vs. Bartholick, 36 N. Y., 44; Martin 
vs. Mawlin, 2 Burr., 969; Green vs. Hart, 1 J. R., 580 ; Jackson vs. 
Brownson, 19 id., 325; 4 id., 41; 5 J. Ch., 570 ; 9 Wend. 80; Wil- 
son vs. Troup, 2 Cow., 231 ; Cooper vs. King, 17 Abb., 342. The 
mortgagor was security for the mortgage debt, and is liable to be 
sued therefor. Halsey vs. Reed, 9 Paige, 446 ; Marsh vs. Pike, 10 id., 
595 ; Blyer vs. Morholland, 2 Sand. Ch, 478 ; Ferris vs. Prescott, 2 
Den., 595 ; Cornell vs. Prescott, 2 Barb., 16; Hartley vs. Harrison, 
24 N. Y., 172 ; Bentley vs. Vanderheyden, 35 id., 677, 680 ; Remsen 
vs. Beekman, 25 id., 562 ; Thorp vs. Keokuk Coal Co., 47 Barb., 439 ; 
Flagg vs. Thurber, 14 id., 196 ; 3 Seld., 121; 3 J. Ch., 255 ; 2 Den, 
595 : 20 N. Y., 268 ; Quipp vs. Vincent, 3 Barb., 613 ; Burr vs. Burs, 
24 N. Y. 178; Rawson vs. Copeland, 2 Sand. Ch., 251; Daniel vs. 
Paige, 7 Paige, 591 ; Johnson vs. Zinck, 51 N. Y., 333. The mort- 
gagor has an insurable interest in the property after he has conveyed 
the equity of redemption. Waring vs. Loder, 33 N. Y., 581 ; Herki- 
mer vs. Rice, 27 id., 173; 45 id., 460 ; Savage vs. How. Ins. Co., 52 
id., 305 ; 55 id., 358; Flanders on F. Ins., 342. The doctrine of 
equitable estoppel would prevent the mortgagee denying that the 
insurance was effected for the benefit of the mortgagor. M. & Tr. Bk. 
vs. Hazard, 30 N. Y., 226; Brown vs. Bowen, id., 541; Pickard vs. 
Sears, 6 Ad. & EL, 475; Dezell vs. Odell, 3 Hill, 215; Welling 
Canal Co. vs. Hathaway, 8 Wend., 483; Sparrow vs. Kingman, 1 
N. Y, 242; Lawrence vs. Brown, 5 id., —; Rowley vs. Empire Ins. 
Co., 3 Keyes, 560 ; Plumb vs. Catt. Ins. Co., 18 N. Y., 392; Ames vs. 
N. Y. W. Ins. Co., 14 id., 253 ; Kellogg vs. Ames, 41 id., 264 ; Shap- 
ley vs. Abbott, 42 id., 448 ; Hathaway vs. Paine, 34 id., 109 ; Wilcox 
vs. Howell, 44 id., 403 ; Daugrey vs. Tapping, 4 Paige, 94; Story’s 
Kq. Jur., 11th ed., 869 ; Strand vs. Music Hall Co., 14 Wend., 6; Hill 
vs. So. S. R. Co., 11 Jur., N. S., 192; Wilson vs. W. H. & H. Co., id., 
124 ; Stevens’ Hospital, 15 Ir. Ch., 405; Herman on Estoppels, ed. 
1871, 335, §§ 321, 329, 542,555 ; Wood vs. Seeley, 32 N. Y., 116 ; Hall 
vs. Un. Ins. Co., 32 N. H., 295. 


Miter, J. 
The policy of insurance issued to Mrs. Plank, who held the mort- 
gage sought to be foreclosed in this action, insured her against loss 
on “her interest as mortgagee,” in the buildings on the mortgaged pre- 
mises, and contained a clause that “in case of loss the insured shall as- 
sign to this company an interest in said mortgage equal to the amount 
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of loss paid.” The mortgage contained the usual clause for insur- 
ance by the mortgagor, and in case of default provided that the 
mortgagee might make such insurance, and the premiums paid 
should be deemed secured by the mortgage. There can be no 
question that a mortgagee has an interest separate and independent 
ef any other interest which may be the subject of insurance, gener- 
ally or specifically, and in case of loss, the insurer having paid to the 
mortgagee the amount of his debt, may be subrogated to the rights 
of the mortgagee. 

This principle is upheld by numerous decisions, and in a recent 
case, Excelsior Fire Ins. Co. vs. Royal Ins. Co., 55 N. Y., 359, it was 
said in the opinion : “It is settled that when a mortgagee, or one in 
like position toward property, is insured therein at his own expense, 
upon his motion, and for his sole benefit, and a loss happens to it, 
the insurer in making compensation is entitled to an assignment of 
the rights of the insured.” See also Cone vs. Chicago Fire Ins. Co., 
60 N. Y., 624; Adtna Fire Ins. Co. vs. Tyler, 16 Wend., 385 ; Flan- 
ders on F. Ins., 2d ed., 400. Had Mrs. Plank insured at her own ex- 
pense, and for her own benefit solely, then under the clause in the 
policy which has been quoted, if there were no other difficulties in 
the way, there is unanswerable ground for the position that the plain- 
tiffs, under the clause in the policy cited, were entitled to be subro- 
gated in her place. 

A more serious question, however, arises, if Mrs. Plank insured un- 
der the clause in the mortgage conferring authority for that purpose 
at the expense of the owner, and if the premium was advanced by 
her for her own as well as the owner’s benefit. She had a right to in- 
sure in this form, and the judge found that Adams, who was a former 
owner, and who had assumed to pay the mortgage, being in default 
in respect to insuring the premises, and assigning the policy to Mrs. 
Plank, the latter thereupon effected an insurance under the insurance 
clause, and the premium paid was charged and became a part of the 
principal sum of the mortgage, and as a conclusion of law that said 
insurance, effected by her as mortgagee under the provisions in the 
mortgage, inured to the benefit of the mortgagor and his assigns. 

There was evidence upon the trial to show that Mrs. Plank had re- 
quested the owner to repay the insurance money ; that she said she 
had insured and charged it under the mortgage, and wanted the in- 
surance money paid back, and upon a promise by Adams to repay it 
in a few days, she also said it would be all right. Although she denies 
that she thus stated, she testifies that she instructed her attorney to 
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collect the insurance, with principal and interest, and that she did in- 
sure and charge the premium. It also appears that the principal was 
charged to Mrs. Plank by the plaintiffs when they received an assign- 
ment of the mortgage. 

This testimony, we think, sustains the finding of the judge to which 
reference had been had. Assuming that the premium was paid by 
Mrs. Plank, as found by the court, in accordance with the clause in 
the mortgage which authorized this to be done, the question is pre- 
sented whether the insurer’s right to an assignment of the mortgage 
under the contract of insurance is paramount and independent of the 
contract between the mortgagor and mortgagee ? 

The contract under the insurance clause in the mortgage author- 
ized an insurance of the property by the mortgagee ; but this provi- 
sion did not prohibit or prevent an insurance directly of her interest 
as such mortgagee ; and as she had authority to make such insurance 
it would seem to follow that she had a right to make such terms with 
the insurer as might be agreed upon. It was optional and not com- 
pulsory, and entirely competent for the mortgagee to procure a policy 
with or without a subrogation clause. The parties had a right to de- 
termine that when the insurers paid any loss to the insured, that the 
insurers should be entitled to an assignment of the mortgage, and 
such a provision is not in conflict with the insurance clause in the 
mortgage. 

Even although Mrs. Plank made declarations after the contract 
was entered into, showing that the insurance was made under the 
clause in the mortgage, these statements cannot prevail against the 
contract in the policy which provides that her interest as mortgagee 
was insured, and whatever arrangement preceded the policy could 
not affect or impair the rights of the company, who acted without 
knowledge of such an arrangement when the policy was issued. 

It is difficult to see how the insurer can be deprived of the right 
to subrogation when it is made a part of the contract that it shall en- 
joy such right, and whether the company knew of the agreement in the 
mortgage at the time of issuing the policy, or assented to it, or other- 
wise, makes no difference, for in either case the contract between 
Mrs. Plank and the company is unaffected by it. Kernochan vs. New 
York Bowery Ins. Co., 17 N. Y., 428. 

The views expressed are met by various objections, and it is among 
other things claimed the debt was extinguished by the payment by 
the plaintiff to the mortgagee of the amount of the insurance to that 
extent. The authorities cited to sustain this position are cases where 
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there was no agreement as to subrogation, and do not establish such 
a proposition in cases in which there was a clause in the policy au- 
thorizing an assignment in case of loss. Waring vs. Loder, 53 N. Y., 
585 ; Clinton vs. Hope Ins. Co., 45 N. Y., 467; Kernochan vs. Bow- 
ery F. Ins. Co., supra ; Benjamin vs. Saratoga Mut. F. Ins. Co., 17 N. 
Y., 415 ; Cromwell vs. Brooklyn F. Ins. Co., 44 N. Y., 47; Flanders 
on Ins., 1871, 347, 361. 

Although somé of the reported cases referred to, sanction the intro- 
duction of extrinsic evidence to ascertain the meaning of the contract 
where it is ambiguous, uncertain and imperfect, there is a marked 
difference between them and the case at bar ; for while in the former 
the agreement does not alter but only explains the contract between 
the insurer and the insured, in the case at bar the effect of any other 
agreement, if proved, would be to substitute a new and different con- 
tract from that made by the parties, which entirely changes their 
rights. The position that the provision for subrogation would be void 
without the consent of the mortgagor, is not well taken. The princi- 
ple that where an insurance is effected for the benefit of persons 
whose names do not appear on the face of the policy, such unex- 
pressed persons may be ascertained, and when ascertained may be 
comprehended within the policy, has no application when the policy 
shows that the insurance is for the benefit of a particular person, and 
this is made clear by the policy. 

It is also contended that as the policy provides for the assignment 
of the mortgage, and not expressly for the bond, that the mortgagee 
could not be compelled to transfer the bond under the contract, and, 
therefore the payment to the mortgagee must be held to be in liqui- 
dation of the bond, and the assignment was a voluntary act of the 
mortgagee, and not by virtue of the clause in the policy. The answer 
to this position is that the evident intention of the parties was to 
include both the bond and the mortgage ; and a contract of insur- 
ance, like any other contract, must be so construed as to give effect 
to such intent. Springfield F. & M. Ins. Co. vs. Allen, 43 N. Y., 394. 
The case considered has no analogy to one where there is a delivery 
of the mortgage without the bond. 

The claim that as the mortgagor had an insurable interest, and as 
Mrs. Plank, by her declarations, prevented him from insuring on his 
own behalf, she and her assigns are estopped from denying that the 
moneys were to be, and had been applied on the mortgage, is also 
unfounded. This position is inconsistent with the idea that a contract 
may be entered into between the mortgagee and the insurer, by 
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which the insurer may be subrogated in place of the mortgagee. 

Be this as it may, if the mortgagee had entered into a contract in- 
consistent with her right to assign the mortgage debt as was pro- 
vided, it would be a valid bar to any recovery upon the policy, (May 
on Ins., 561,) and, being such bar to a recovery, it is also a bar to any 
claim that the debt has been extinguished pro tanto ; and as the com- 
pany were under no obligations to pay any loss in this aspect of the 
case, the plaintiffs, by the assignment to them, became the owners of 
the entire interest in the mortgage for the full face and value of the 
same. 

' No other question requires consideration, and as the court was 
clearly wrong in its decision, the judgment must be reversed and a 
new trial granted, with costs to abide the event. 

All concur, except Cuurcu, Ch. J., dissenting. 
Judgment reversed. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF WISCONSIN. 


HONORA McCARTHY 
Vs. 


TRAVELERS INS. CO. 


In a case where a policy of aecident insurance provided that the company should be 
liable if the insured should sustain bodily injuries effected through accidental 
means, and the case being one where the alleged injury was claimed to have 
been sustained in the use of Indian clubs for physical exercise ; 

Held, that if the insured voluntarily used the clubs for exercise in the way and pre- 
cisely as he intended to do, and in the usual way for taking such exercise, and 
there did not occur any unusual circumstance interrupting or interfering with 
such use, or causing any unforeseen, accidental or involuntary movement of the 
body while exercising, and in such use the injury was received, it could not be 
said that the injury was effected by accidental means, 


But if there did occur any unforeseen or unexpected circumstance which interfered 
with or obstructed the usual course of such exercise, and there was thereby 
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produced an involuntary movement, strain, or wrenching of the body, by 
means of which the alleged injury was occasioned, then such means were ac- 
cidental within the meaning of the policy. 


If, as a necessary consequence of an injury, the injured organ becomes diseased, and 
death ensues, such result being necessarily traceable to the original injury, 
such injury, and not disease, may be said to be the proximate and sole cause 
of death. 


Whether a cause be proximate or remote, does not depend on the closeness in the 
order of time in which certain things occur. 


Where an efficient, adequate cause is found, it is to be deemed the true cause unless 
some other cause not incidental to it, but independent of it, is shown to have 
intervened between it and the result. 26 Wis., 223. 


The affidavit of an eye-witness of the alleged accident, which is furnished to the 
company as part of the proofs of injury, is not conclusive evidence of the cir- 
cumstances, occasion and manner of the injury. 


Mourpuy, Goopwin and Mrrcuett, for Plaintiff. 
Fixcues, Lynpe and Miter, for Defendant. 


Charge to the jury by Dyer, J. 

Gentlemen : By a policy of insurance issued and dated February 
1, 1877, the defendant, the Travelers Insurance Company, of Hart- 
ford, Conn., insured J. J. McCarthy in the sum of three thousand 
dollars for the term of twelve months, ending February 1, 1878 ; the 
sum insured to be paid as provided by the policy to the plaintiff, 
Honora McCarthy, within ninety days after proof that the insured at 
any time during the continuance of the policy had sustained bodily 
injuries, effected through external, violent and accidental means, with- 
in the intent and meaning of the contract of insurance and its con- 
ditions ; and that such injuries alone had occasioned death within 
ninety days from the happening thereof. 

By the terms of the policy it was further provided that such insur- 
ance should not extend to any bodily injury of which there should 
be no external and visible sign, nor to any injury happening directly 
or indirectly in consequence of disease, nor to any death or disabil- 
ity which may have been caused wholly or in part by bodily infirmi- 
ties, or disease existing prior or subsequent to the date of the policy ; 
nor to any case except where the injury was the proximate and sole 
cause of the disability or death. 

It is alleged on the part of the plaintiff, that on the 25th day of 
May, 1877, the deceased sustained a bodily injury, effected through 
such means as were within the meaning and intent of the policy, which 
occasioned his death, and which was the proximate and sole cause of 
his death ; and this action is brought by the beneficiary in the policy, 
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the plaintiff, to recover the amount of the insurance, viz., three thou- 
sand dollars and interest. 

There is no question here as to the issuance of the policy, the pay- 
ment of the premium, nor that the death occurred within ninety days 
from the happening of the alleged injury. 

The real issue between the parties lies within narrow compass. 
Stating the issue in general terms, it is claimed by the plaintiff that 
the death of the insured was occasioned by an injury effected through 
such means as are contemplated by the policy, and that such al- 
leged injury was the sole cause of the death. The defendant denies 
this, and claims that the alleged injury, if sustained, was not the sole 
or proximate cause of the death of the insured, but that his death 
was caused by disease. 

The policy of insurance in this case, is of the form and character 
known as an accident policy. To entitle the plaintiff to recover, it 
must be shown by the evidence, that deceased sustained a bodily in- 
jury which was effected through means which were external, violent 
and accidental, and that such injury was the proximate and sole 
cause of the death, as I shall hereafter more fully explain to you. If 
a bodily injury was sustained, and it happened directly or indirectly 
in consequence of disease, or if the death was caused wholly or in 
part by bodily infirmities or disease existing either prior or subse- 
quent to the date of the policy of insurance, then the plaintiff is not 
entitled to recover. 

Taking up the questions involved in this issue you will naturally 
first inquire, whether the insured sustained an injury as alleged by 
the plaintiff. It is claimed that in the evening of May 25, 1877, the 
deceased was exercising his arms and chest by the use of so-called 
Indian clubs, and that while so exercising, and without fault on his 
part, he ruptured a bloodvessel in his lungs, and that his subsequent 
death was the result of such injury. Testimony has been given by 
the witness Young, which, it is claimed by the plaintiff, shows that on 
the occasion in question, the insured sustained an internal injury, 
and it is urged that further evidence of such injury is found in the 
alleged fact that the deceased expectorated blood in considerable 
quantities, and in the fact that thenceforth he became disabled, and so 
continued until the time of his death in August, 1877. You have 
heard the testimony of the witness Young, bearing upon the occur- 
rence, when it is claimed the injury was received, and the circum- 
stances attending and following it, together with testimony touching 
the subsequent physical condition of the deceased, and you will de- 
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termine from the evidence whether he did sustain a bodily injury at 
the time, and as claimed. If you find such to be the fact, the ques- 
tion then is, was such injury effected through the means contem- 
plated by the policy. Such means must have been external, and they 
must have been violent, and they must have been accidental. In 
other words, gentlemen, fhe injury, if one was sustained, must have 
been the result of accidental means. 

It is true the provisions of the policy are to be taken most strongly 
against the party that issued and delivered it ; but when its terms are 
unmistakable and clear, we must deal with them in: their obvious 
sense and meaning. A question of considerable nicety has been pre- 
sented, arising in connection with the evidence, under this clause in 
the policy which describes the means through which the injury must 
be effected in order to create a liability. Itis a question concerning 
which my mind has not been free from doubt, and upon which re- 
ported cases do not shed an entirely clear and satisfactory light. ; But 
in view of the language of this policy, which requires that the means 
through which the injury is effected must be accidental, I instruct 
you, that if the deceased voluntarily took in his hands the clubs for 
exercise, and used them for such exercise in the way and precisely 
as he intended to do, and without anything occurring to interfere with 
his intended and usual movements in such exercise, that is, if he vol- 
untarily used these clubs, in the ordinary way for taking such exer- 
cise, without the occurrence of any unusual circumstance interrupting 
or interfering with such use or eausing any unforeseen, accidental or in- 
voluntary movement of the body, and in such use of the clubs there oc- 
curred the rupture of a bloodvessel and consequent injury?as claimed, 
I do not think it could be said in such case, that the means through 
which the injury was effected were accidental. But if while engaged 
in such exercise there occurred any unforeseen accident or involuntary 
movement of the body of the deceased, which brought about, in con- 
nection with the use of the clubs, the injury, or if there occurred any 
unforeseen or unexpected circumstance which interfered with or ob- 
structed the usual course of such exercise, and there was thereby 
produced an involuntary movement, strain or wrenching of the body, 
by means of which the alleged injury was occasioned, that would be 
an accident within the spirit of this policy ; that is, the means by 
which the injury was effected would in such case be accidental. 

Now, keeping in mind the distinction thus stated between acciden- 
tal means and those not accidental, you will look into the testimony 
and consider whether, if at the time in question a bodily injury was 
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sustained, it was effected through means that were accidental, exter- 
nal and violent. The plaintiff claims, and has given evidence tending 
to show, that while the deceased was using these clubs in muscular 
exercise, one of the clubs struck the stove in the room where he was 
exercising, and that thereby there was occasioned a sudden and vio- 
lent movement of his body from its ordinary position in such exercise, 
and that in consequence there resulted the alleged injury. If this be 
so, gentlemen, then you would be justified in finding that the injury 
was effected by accidental means, and upon the evidence you will de- 
termine what the fact is, upon this branch of the case. 

Though it should be your conclusion that the deceased sustained 
bodily injury at the time claimed, and while exercising with the clubs, 
if you should nevertheless find that it was not effected through exter- 
nal, violent, and accidental means within the meaning of the terms as 
I have endeavored to state it, then your verdict should be for the 
defendant. 

But if you find that an injury was sustained, and through the opera- 
tion of such means, you will then proceed to inquire whether the in- 
jury happened directly or indirectly in consequence of disease then 
existing in the lungs of the deceased. 

This brings us to the affirmative matter set up as a defense to the 
action. And first, I call your attention to this clause in the policy, 
namely, that the insurance shall not extend to any injury happening 
directly or indirectly in consequence of disease. Here is presented 
to you the question whether, at the time the alleged injury was sus- 
tained, the lungs of the deceased, or either of them, were or was dis- 
eased, and if so, whether, if there was a rupture of a bloodvessel, 
it either directly or indirectly happened in consequence of such 
disease. . 

Upon this branch of the case it is claimed by the plaintiff that at 
the time of the alleged injury, the lungs of the deceased were in a 
sound and healthful condition ; that disease was not then present in 
them, and that he had always previously been in full health and vigor, 
and free from all symptoms of pulmonary disorder or disease. On 
the contrary, it is claimed that disease of the lungs was then in pro- 
gress, and that if there was a rupture of a bloodvessel as alleged, it 
happened in consequence of a then weak and actually diseased con- 
dition of the lung or lungs, and so that indirectly if not directly the 
injury happened because and as a consequence of such condition, and 
that if there had been no unsoundness or disease there would have 
been no rupture of a bloodvessel. 
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Now you should look into the claims thus urged by the respective 
parties upon this point, and determine which is sustained by the evi- 
dence. And in doing so, you will keep in mind that testimony has 
been given tending to show that such a condition of the lungs as is 
claimed to have existed at the time of the autopsy, could have begun 
and proceeded to its culmination after the alleged injury, and as a con- 
sequence of it, and that there were no indications of disease appar+ 
ent before the injury ; while on the other hand, testimony has been 
given tending to show that such a state of the case was improbable, 
and that the condition of the lungs, as it is claimed such condition was 
developed by examinations both before and after death, indicated 
presence of disease for a long time previous, and that such disease 
might exist and be in progress without external symptoms and with- 
out the knowledge of the deceased. 

So, gentlemen, you will inquire upon this point in the light of all 
the evidence, whether the injury, if one was sustained, happened 
either directly or indirectly in consequence or because of disease in 
the lungs, or either of the lungs, of the deceased ; and if you so find, 
that would necessarily require a disposition of the case by you, ad- 
verse to the plaintiff. But if you do not so find, then you will proceed 
to inquire whether the death was caused wholly or in part by disease 
existing prior or subsequent to the date of the policy of insurance. 
And this is another important question arising upon this branch of the 
case. 

The clauses of the policy bearing upon this question are, that the 
insurance shall not extend to any death which may have been caused 
wholly or in part by bodily infirmities or disease existing prior or 
subsequent to the date of the policy, nor to any case except where the 
injury is the proximate and sole cause of the death. 

This policy of insurance, gentlemen, is a contract made between 
the insurance company and the assured. As such, we must construe 
and enforce it according to its letter and spirit. It is to be inter- 
preted as the parties made it and as we find it. We have no right 
to import into it that which it does not contain. We must inter- 
pret it fairly and properly, giving to each party equally the benefit of 
its provisions. 

So interpreting and enforcing it, it must be held that if any other 
cause than the alleged injury, in whole or in part, produced the death 
of the deceased, there can be no recovery. In other words, to en- 
title the plaintiff to recover, you must be satisfied that the alleged 
injury, in the language of the contract, was the proximate and sole 
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cause of the death. By proximate cause is meant that cause which 
directly precedes and produces the effect as distinguished from the 
remote cause. 

The question is, what was it that caused death? Did the injury as 
the proximate and sole cause produce the death, or did other causes 
supervene, and did such causes produce death? The solution of this 
question may not be free from difficulty, but you will bring to bear upon 
it your best judgment in the light of the evidence, and of such instruc- 
tions as I give you on the subject. If a person sustains such an injury as 
the rupture of a bloodvessel in the lungs, and hemorrhage instanta- 
neously follows, and death results from such hemorrhage, the case is 
free from difficulty, because then the hemorrhage is part and parcel 
of the injury itself, and death is the direct result of the injury, though 
it happens because of the loss of'an element of the system indispen- 
sable to life. But if the hemorrhage be followed by inflammation, 
and that by the accumulation of deleterious matter in the lungs, and 
the formation of abscesses, and so a distinct disease comes into exis- 
tence and prosecutes its work until the organs can no longer per- 
form their functions, and consequently the person dies, the question 
is whether the original injury is the sole and proximate cause of 
death, or whether it is the remote, and the disease the proximate 
cause. 

This policy of insurance is as I have just said a contract, and as 
such we must fairly construe it, 7. e. so that it shall be a protection to 
the insurer against unjust liability, and at the same time so that it shall 
not be a snare to the insured. Now I have stated to you generally the 
definition of proximate cause. And it must be remembered that 
whether a cause is proximate or remote does not depend alone upon 
the closeness in the order of time in which certain things occur. 
Cunningham and wife vs. Lyness, 22 Wis., 240. In other words, the 
application of the principle relating to proximate cause is not neces- 
sarily “ controlled by time or distance, nor by the succession of events. 
An efficient adequate cause being found, must be deemed the true 
cause unless some other cause, not incidental to it, but independent 
of it, is shown to have intervened between it and the result.” Kel- 
logg vs. Railway Co., 26 Wis., 223. 

Now applying this principle to this case, I instruct you, that if the 
deceased sustained injury by the rupture of a bloodvessel in his 
lung, and that necessarily produced inflammation, and that necessa- 
rily produced a disordered condition of the injured organ which was 
in consequence followed by the formation of abscesses and the accu- 
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mulation of injurious substances or matter in the lung or lungs, and 
so that there resulted a diseased state of the lungs whereby they 
could no longer perform their functions, and in consequence the in- 
sured died ; that is, if all these results followed the injury as its ne- 
cessary consequence, and would not have taken place if it had not 
been for the injury, then I think the injury could be said to be the 
proximate cause of death. But if an independent disease super- 
vened upon the injury, one not necessarily produced by the injury, or 
if the alleged injury merely brought into activity a then existing 
though slumbering disease, and the death of the deceased was caused 
wholly or in part by such disease, then it could not be said that the 
injury was the sole and proximate cause of the death. So, gentle- 
men, you see the question for you to determine is, were or were not 
the diseased conditions of the lungs of the deceased, which preceded 
death, the necessary consequences of the injury. Was it the injury 
alone that brought those conditions into life and fatal activity ? 

Now it is claimed on the part of the defendant that disease was 
present in the lungs of the deceased at the time when the alleged 
injury was sustained ; and if that be not so, disease of the lungs su- 
pervened, and that he died not from that injury, but from the dis- 
ease known as pulmonary consumption. Testimony has been ad- 
duced on the part of the plaintiff to show the state of health of the 
deceased from his infancy to the time of his last sickness, and wit- 
nesses have testified as to the health of his parents, and to the effect 
that so far external observation by persons familiar with him and his 
family could disclose, he was in his boyhood, and to the time of the 
alleged injury, in sound and vigorous health—all of which testimony 
it is proper and important that you should consider. You have also 
heard the testimony of physicians who attended him in his sickness, 
who testify that they made the examinations of his lungs which they 
have described to you, and whose opinions, which they say they 
then formed, as to the condition of his lungs, have been stated in 
their testimony. You have further the testimony of physicians con- 
cerning the post mortem examination of the body of the deceased, 
and the condition in which, as it is claimed, his lungs were then 
found to be. 

Now it becomes important that you carefully inquire whether the 
alleged injury was sufficient to directly or in its inevitable conse- 
quences, cause death. It is material to ask whether such a condition 
of the lungs as was disclosed by the autopsy, was produced by the 
injury, and could have come into existence in the time that elapsed 
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between the injury and the death. If there was a diseased condition 
of the lungs when the injury was sustained, and it merely facilitated the 
progress of the disease, or if a disease such as pulmonary consumption 
supervened, not as the necessary consequence or product of the in- 
jury, then you cannot say that the injury caused the death. The 
contrary should be your conclusion if you are satisfied from the 
evidence that the alleged diseased conditions were wholly dependent 
for their existence upon the injury. 

There have been offered in evidence the proofs of death caused to 
be delivered to the company by the plaintiff, and there has been 
some discussion as to the effect that should be given to them upon 
the trial of this cause. The proofs include the certificates of the 
agent of the company, of the identity of the deceased as the person 
insured ; the certificates of the clergyman and sexton present at the 
interment ; a sworn statement of Frederick Young, as eye-witness 
of the alleged injury ; also the certificates of the attending surgeon 
and of the company’s surgeon, and the warranty of the plaintiff as to 
the truth of certain of these statements, certificates and affidavits. 

These proofs of death were admitted in evidence as documents 
furnished to the company by the plaintiff, and as to a certain extent 
equivalent to her own declarations as the party in interest. I have 
been asked to instruct you, by counsel for defendant, that the affi- 
davit of Frederick Young should be taken as conclusive evidence of 
the circumstances, occasion and manner of the alleged injury. This I 
must decline to do, but I say to you that you have the right to consider 
the affidavit in connection with the testimony of the witness Young, 
given on the trial, and as bearing upon his credibility, to see whether 
any, and if so, what, variances exist between the statements in the 
affidavit and the present testimony of the witness. To that extent, 
and as bearing upon the circumstances of the alleged injury, you 
may take into consideration the contents of the affidavit. 

In view of the qualification at the end of the warranty signed by 
Mrs. McCarthy, I do not think the statements contained in the affi- 
davit and certificates of the surgeons, which are part of these proofs 
of loss, are to be regarded as declarations or admissions by her or on 
her part, and they will not be so considered by you. 

There is a clause in this policy to the effect that the insurance shall 
not extend to any bodily injury of which there shall be no external 
and visible sign. If the alleged injury in this case was sustained as 
claimed, namely the rupture of a bloodvessel, and as a consequence 
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blood was expectorated or thrown off by the deceased, that of course 
would be an external and visible sign of the injury. 

I have been asked to instruct you concerning the burden of proof 
in this case. Upon that subject I say to you, that neither party is 
bound to prove negatives. Upon each rests the burden of proving 
the affirmative matter which he alleges, and upon which issue is 
taken. The plaintiff is bound in the first instance to prove that the 
deceased sustained injury ; that such injury was effected through the 
means specified in policy ; that such injury was sufficient to cause 
death, and that death ensued. The defendant, alleging, as it does, 
that death was caused by disease and not by the injury, then assumes 
the burden of proving what it thus affirmatively alleges. 

You ought not, gentlemen, to adopt theories without proof ; nor is 
the jury at liberty to disregard positive uncontradicted evidence of 
facts testified to by credible witnesses, and substitute therefor bare 
possibilities. In other words, the jury ought not to disregard, 
but on the contrary should believe the testimony of credible witnesses 
as to facts coming to their personal knowledge, and which are not im- 
probable nor in conflict with or uncontradicted by other evidence in 
the case, as against what may be bare possibility, or conjecture, or 
theory. 

Now, gentlemen, to sum up this case in brief, if you find from the 
evidence that the deceased, J. J. McCarthy, on the 25th day of May, 
1877, sustained the bedily injury which is alleged, and that such in- 
jury was effected wholly through means which were external, violent 
and accidental, and that the injury was the proximate and sole cause 
of death, and that neither the injury nor death was caused by over- 
exertion, then the plaintiff would be entitled to recover, and should 
have a verdict. 

But if you find either that the alleged injury was not sustained, or 
that if it was sustained it was not effected through external, violent 
and accidental ‘means, or that it happened directly or indirectly in 
consequence of disease then actually existing, or that death was 
caused wholly or in part by bodily infirmities or disease existing 
either prior or subsequent to the date of the policy of insurance, or 
that either the alleged injury or death was caused by over-exertion, 
then your verdict should be for the defendant. 
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SUPREME COURT OF OHIO. 


GEORGE H. BUSSING’S EXECUTORS 
vs. 


UNION MUTUAL LIFE INS. CO., or Maryne.* 


In a life insurance policy the payment of premiums was to cease after ten years. 
The policy contained a provision that after two or more of the annual premi- 
ums had been fully paid, the policy might be exchanged for a paid-up non- 
forfeiture policy, for an amount equal to the sum of one tenth of the amount in- 
sured, for each premium which had been so paid. A condition of the policy 
was that, if the amount of any annual premium should not be fully paid on 
the day and in the manner provided for, the policy should be ‘‘null and void 
and wholly forfeited ;’’ and that in case the policy became null and void, all 

' payments which had been made thereon should be forfeited to the company. 


Held, that the right of the assured to exchange the policy for a paid up non- 
forfeiture policy was limited to the time during which the policy was in force. 


Motion for leave to file a petition in error to reverse the judgment 
of the Superior Court of Cincinnati. 

On the 16th day of October, 1865, the defendant issued its policy 
of life insurance, insuring the life of William P. Van Duersen in the 
sum of $5,000 for the benefit of said Van Duersen, his executors, ad- 
ministrators, or assigns. The conditions of the policy, so far as in- 
volved in this action, areas follows : 

**That whereas William P. Van Duersen * * * has applied to the 
Union Mutual Life Insurance Company, by his application dated Oc- 
tober 10, 1865, for insurance on the life of William P. Van Duersen, 
* * * and has agreed to pay the sum of $251.26 on the 16th day of 
October in every year for ten consecutive years ; and now, the first 
payment of the before-mentioned annual premiums having first been 
received by the company, * * * and in consideration of such payment 
having been so received, and of the provisions herein for future pay- 
ment of premiums, the said company do hereby insure the life of Wil- 


* Opinion rendered November 19, 1878. 
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liam P. Van Duersen aforesaid in the amount of $5,000, from the 16th 
day of October, 1865, at noon, for and during the whole continuance 
of his life ; payments of premiums to cease after ten years ; and it is 
hereby understood and agreed that after two or more of said annual 
premiums have been fully paid, this policy may be exchanged for a 
paid-up non-forfeiture policy for an amount equal to the sum of one 
tenth of that hereby insured for each and every premium which shall 
have been so paid—requiring no further payments of premiums, sub- 
ject to no assessments, but entitled to its apportionment of the profits 
of the company, made upon their Table No. 1 of regular whole life 
rates, the said insurance to be, in either case, by either form of policy, 
for the sole and separate use of the said William P. Van Duersen.” 
etc. * * * 

“ Provided especially, and this policy is made and is accepted by 
the assured * * * upon the express condition that if the amount of 
any annual premium herein provided for is not fully paid with the 
interest due thereon, on the day and in the manner so provided for, 
then this policy shall be null and void and wholly forfeited.” * * * 

“And it is also a condition of this policy, accepted by the assured, 
that in case it becomes null and void, all payments made thereon, and 
all dividend credits accruing therefrom and remaining unpaid, shall 
be forfeited to the company ; and no outstanding scrip certificate of 
any such credit shall entitle the holder thereof to any claim upon the 
company on account thereof.” 

* And in case of the termination of this policy, whether by forfeiture 
or otherwise, prior to the time of declaring any dividend of profits by 
said company, the holder thereof is not entitled to participate in such 
dividend,” * * 

“Said company shall have the right to set off any demand they 
shall have against said assured, his assigns or representatives, arising 
incidentally to or in connection with this insurance, against any claim 
for which this company shall be liable thereon.” * * * 

“ Special agreement.—It is expressly understood and agreed, and this 
policy is accepted by the assured upon the condition, that if at any 
time, any note, check, or draft (other than the usual premium note 
for one half of the annual premium,) shall be given in payment or 
part payment of any premium then due or to become due for or on 
account of this said policy, and such note, check or draft shall not be 
paid according to the provisions thereof, then this policy shall be- 
come immediately void, and the company be thereby released from all 
obligations under it.” 
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In the margin of the policy, in a conspicuous place and in display 
type, is printed the term ‘‘ Non-forfeiture ;” and on the back of the 
policy it is indorsed, “ Date, October 16, 1865 ; term of non-forfei- 
ture.” The policy was countersigned and delivered by the agent of 
the defendant at Cincinnati, and all the payments of premiums made 
on it were made at Cincinnati. 

In 1866, Van Duersen assigned the policy, with the assent of the 
company, to George H. Bussing. Five yearly premiums were paid on 
the policy, as follows : viz. : 


1. Oct. 16, 1865, cash, $150.75 ; note, $100.51. 

2. Oct. 16, 1866, cash, $151.26 ; note, $100 ; int. on note, $6.03. 
3. Oct. 16, 1867, cash, $151.26 ; note, $100; int. on note, $12.03. 
4, Oct. 16, 1868, cash, $151.26 ; note, $100; int. on note, $18.03. 
5. Oct. 16, 1869, cash, $151.26; note, $100 ; int. on note, $24.03. 


On the last date, what was termed a “‘ settlement ” was made as fol- 
lows, viz.: 


Policy No. 15,154. Union Mutual Life Insurance Company. Settlement, Oct. 
16, 1869 : 


Annual premium ; $251.26 


Cash part of premium 60 per cent... cas cciecccssesveseecuceus $151.26 
Ra POP RNR ois 05k oo9. 0:0 Ee ped wiaslee ena ieede ate 24.03 
Extra premium on permit 


OLDE ORM RNR 65 sn6. Scie cewne Ger ccniieecieRene sia ba thecsielc kis te 


40 per cent note, part of this premium $100.00 
Amount of notes now returned 400.51 


$500.51 


Less present value of surplus to credit 


Total new note $386.00 


Thus the notes given in part payment of the first four premiums 
were surrendered to the maker, and a new note taken for the balance 
of $386, as per above statement. The note taken for the $386 was 
as follows, viz. : 


‘Form 21. Table 1 and 2. A regular premium note. No 15,154. 
‘$386. Cincinnati, October 16, 1869. Twelve months after date 
I promise to pay the Union Mutual Life Ins. Company or order 
three hundred and eighty-six dollars with interest at six per cent 
per annum for value received. And it is an express condition of 
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the acceptance of this note by the said company in part payment of 
the annual premium for the policy No. 15,154, which condition is 
fully agreed to by the promissor herein, that such acceptance shall 
in no wise affect the condition in this policy, respecting the forfeiture 
thereof in case of the non-payment of any other portion of said 
annual premium. (Signed) W. P. Van Duersen. 

(“Each policy must be settled separately. No note will be ac- 
cepted that includes the premium of more than one number.”) 


No other or further premiums were paid on the policy, and on the 
9th of October, 1876, Wm. P. Van Duersen died. Whereupon the as- 
signee furnished the company with proofs of the death of the assured, 
and in due time made demand for $2,500, less the amount of outstand- 
ing premium notes and interest, as upon a paid-up policy. The com- 
pany having refused to comply with such demand, the original action 
was brought to recover the amount 

Upon the foregoing state of facts the court found for the defend- 
ant, and judgment rendered accordingly. The object of the present 
proceeding is to obtain a reversal of that judgment. 


C. D. Rosryson, for Plaintiffs in Error. 
Sayter & Sayuer, for Defendant in Error. 


Waurre C., J. 

We find no error in the judgment. The controlling question in 
the case is whether the right of the assured to exchange the policy 
for a paid-up non-forfeiture policy is limited to the time during which 
the policy is in force. oe 

The plaintiff bases his right to recover on the ground that the 
right is not thus limited. His position is that the right to make the 
exchange is absolute, and may be exercised as well after the policy has 
become forfeited as before such forfeiture. 

By the policy, the company, in consideration of the payment of 
the first premium and of the provisions in the policy for the fu- 
ture payment of premiums, insure the life of the assured in the 
amount of $5,000 for and during the continuance of his life, the pay- 
ment of premiums to cease after ten years. 

The provision in regard to the exchange is, that after two or more 
of the annual premiums have been fully paid, the policy may be 
exchanged for a paid-up non-forfeiture policy, for an amount equal 
to the sum of one tenth of the amount insured for each and every 
premium which shall have been so paid. 
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Following the foregoing provisions of the policy is the condition, 
‘that if the amount of any annual premium herein provided for, is 
not fully paid with interest due thereon, on the day and in the man- 
ner so provided for, then this policy shall be null and void, and 
wholly forfeited.” 

There is also a condition that in case the policy “ becomes null and 
void, all payments made thereon, and all dividend credits accruing 
therefrom and remaining unpaid, shall be forfeited to the company.” 

A further condition is that if any note, check or draft, (other than 
the usual premium note for one half the annual premium,) shall be 
given in payment or part payment of any premium, and such note, 
check or draft shall not be paid according to the provisions thereof, 
then the policy shall become immediately void, and the company be 
thereby released from all obligations under it. 

It seems to us from these provisions that the right of the policy- 
holder to make the exchange is required to be exercised during the 
life of the policy. 

The object of the provision authorizing the exchange, was to enable 
the policy-holder} to’exchange, the conditional liability of the com- 
pany.on the“existing policy, for a policy on which the liability would 
be unconditional, and thus relieve, himself from the payment of fu- 
ture premiums. . : 

It was not the® intention of the parties, in the event of the policy 
becoming void jon default in the payment of the premiums, that it 
should remain good as a policy pro tanto for the premiums which 
had been paid. 

No such intention is found in the terms of the policy. The stipu- 
lation is merely for an exchange. Moreover, such an intention would 
be contrary to:the express condition, that if the policy became void 
all payments which,had been made thereon should be forfeited to the 
company. 

The term ‘‘non-forfeiture,”?printed on the margin of the policy, 
and the indorsement on the back of the policy, cannot vary the plain 
meaning of the terms of the contract, and no charge is made against 
the company of practicing any fraud or imposition in issuing the 
policy. Leave refused. 


Annotations on the above Case by the Editor of the Insurance Law Journal. 


The proper construction of the policy conditions, and the rights of the re- 
spective parties under;this class of contracts, have been a subject of fre- 
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quent litigation during the last few years. The giving of a premium note 
in part payment of premium, has been repeatedly held to constitute a com- 
plete annual payment in cases where it appeared that the giving of such 
note was contemplated in the contract, and‘such notes haye been distin- 
guished from ordinary promissory notes, which do not usually operate as a 
payment of a pre-existing debt. In Northwestern Mutual Life Ins. Co. vs. 
Little, Ind. S. C., 7 Ins. L. J., 50, the note given for part premium stipulat- 
ed that it should remain a lien on the policy until due by limitation or the 
death of the insured, and it was held by the court to partake more of the 
nature of evidence of a loan or a receipt, than of the nature of a promissory 
note which is due at a fixed time ; the parties intended that it should consti- 
tute, with the cash portion, a complete annual payment. In Brooklyn Life 
Ins. Co. vs. Dutcher, U. S. Supreme Court, 7 Ins. L. J., 18, the note was 
given for one year, and at the end of that time a new note, including also so 
much as remained due on the previous one, was executed, and so on. The 
policy stipulated that the paid-up policy should be based on the number of 
annual premiums ‘‘ paid in cash.” It was held that the intent of the parties 
must determine the nature of the transaction ; that the note was in effect a 
loan ; it was so described in the receipt, and the giving of the note and 
cash portion was in effect a complete cash payment. It is otherwise where 
the payment of the note is a condition to the continuance of the contract. 
The distinction between an ordinary premium and promissory ‘note is illus- 
trated in Kerns vs. N. J. Mut. Life Ins. Co., Pa. S. C., 7 Ins. L. J., 292. 
Here the policy recited the receipt of premium, making no reference to any 
note, while the insured gave an ordinary promissory note for three months 
for the premium, which stipulated that the policy should be void if not paid 
at maturity, and it was held that failure to pay the note avoided the policy, 
and there could be no recovery though the insured died within the year. 
See also Pitt vs. Berkshire Life Ins. Co., 100 Mass., 500; Robert vs. Ins. 
Co., 1 Disney, 355 ; 2 Disney, 106; Thompson ys. Ins. Co., 5 Ins. L. J., 
817. The giving of a promissory note is the payment of a debt if so intend- 
ed. Lycoming Ins. Co. vs. Bedford, Pa. 8. C., 5 Ins. L. J., 529. 

That the giving of a premium note contemplated in the contract, to- 
gether with the cash portion, is a complete annual payment. See also, 
Fithian vs. N. W. Mut. Life Ins. Co., St. Louis C. A., 7 Ins. L. J., 559 ; 
Symonds vs. N. W. Mut. Life Ins. Co., Minn. 8S. C., 6 Ins. L. J., 649; 
Kirkpatrick ys. Knickerbocker Life Ins. Co., Tenn. 8. C., 6Ins. L. J., 368 ; 
Dutcher vs. Brooklyn Life Ins. Co., U.S. C. C. Mo., 4 Ins. L. J., 812; 
Ohde ys. N. W. Mut. Life Ins. Co., Iowa S. C., 4 Ins. L. J., 702; Hull vs. 
N. W. Mut. Life Ins. Co., Wis. S. C., 5 Ins. L. J., 828; Bonner vs. Id., 
Cinn. Sup. Ct., 3 Cent. L. J.; St. Louis Mut. Life Ins. Co. vs. Grigsby, 4 
Big., 633. 

As to the effect on the rights of the policy-holder of a failure to comply 
with the policy conditions ; in general the terms and stipulations of the pol- 
icy must be complied with if reasonable, to entitle to its benefits. Southern 
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Express Co. vs. Hunnicutt, 7 Ins. L. J., 653 ; Bliss on Life Ins., 290, 297, 
298 ; Roberts vs. Ins. Co., 1 Big., 641. 

As to the effect of a failure to pay the premium or interest when due, the 
decisions are not harmonious, aad have varied with the conditions of the 
contract and peculiar circumstances of the case. The general rule has been 
that the contract will be taken as a whole to discover the intentions of the 
parties, and where the conditions are inconsistent or ambiguous, a construc- 
tion will be favored that will save from forfeiture. But the non-payment of 
notes or interest will forfeit the policy when such is the clear stipulation, 
unless there be dividends sufficient to cancel the indebtedness. In Smith 
vs. St. Louis Ins. Co., Nashville Chy. Ct., 7 Ins. L. J., 560, the policy pro- 
vided that if the insured failed to pay the interest on the note when due, 
the policy would be forfeited, and the court held that the interest was prac- 
tically a premium payable annually, and its default worked a forfeiture, but 
the company was bound to apply any dividend due to save the forfeiture. 
In Fithian vs. Ins. Co., supra, the note provided that a default of interest 
should forfeit the policy, but the policy stipulated that in case of failure to 
pay any premium or interest when due, the company should only be liable 
for as many tenths, etc.; also that if the policy became void for any other 
reason than non-payment of premium, all payments should be forfeited. 
It was held that a failure to pay the interest did not forfeit the right to a 
proportional policy. In Brooklyn Life Ins. Co. vs. Dutcher, supra, the 
question turned on the right to treat the notes as cash payments. It was 
agreed that the notes should be a permanent lien until canceled by divi- 
dends, and the court held that the insured was entitled to a proportional 
paid-up policy without previous payment of the notes, although the policy 
stipulated that such policy was to be based on the premiums paid in cash. 
In N. W. Mut. Life Ins. Co. vs. Little, supra, the policy provided that in 
case of default in any premium, or interest on any premium note, the com- 
pany should only be liable for as many tenths as complete annual premiums 
had been paid ; also that if the policy became void for any other reason than 
the non-payment of premiums, the premiums should be forfeited. The 
notes provided that they should be a lien on the policy, and the interest on 
them should be paid annually or the policy should be forfeited. It was 
held that the scheme of the policy was opposed to an entire forfeiture, and 
that a payment of the notes and interest was not necessary to secure a paid- 
up policy. In Symonds vs. N. W. Mut. Life Ins. Co., supra, the same con- 
ditions substantially existed, anda similar decision was reached. 

In St. Louis Life Ins. Co. vs. Grigsby, supra, the policy provided that a 
failure to pay the premiums should not work an entire forfeiture, but the 
liability should be commuted to a proportional part; also that in case of 
failure to pay any interest due on the premium notes or loans, the company 
should not be liable for any portion of the sum insured, and the policy should 
cease. It was held that as the interest was a lien on the policy, it would be 
inequitable to permit a forfeiture for default in its payment. But this doc- 
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trine was denied in Nettleton vs. same company, by the U. S. Circuit Court of 
Ind., 6 Ins. L. J., 426. It was there held that there was no conflict in the two 
provisions. The prompt payment of interest was essential, and where there 
were not dividends to offset the interest, its default would work a forfeiture. 
In Kirkpatrick vs. Ins. Co., supra, the policy stipulated that after three an- 
nual premiums a paid-up policy would be issued, subject to any outstanding 
loans or credits. The payments were indorsed on the policy as so much 
cash and notes, ‘‘ which amounts, if said notes are duly paid on or before 
maturity thereof, will complete the payment of the premium” needed to 
keep the policy in force to the end of the year ; and in case the notes shall 
not be paid on or before maturity, the policy shall at once become void. 
The policy also provided that it should be avoided by the failure to pay any 
annual premium when due, or any note, etc., other than the annual credit 
orloan. It was held that a failure to pay the annual credit at the end of the 
year did not work a forfeiture, and such payment was not a prerequisite to 
a paid-up policy. In Hullvs. N. W. Mut. Life Ins. Co., supra, it was held 
that where the dividends were sufficient to pay the interest, there could be 
no forfeiture for its default. In Bergman vs. St. Louis Life Ins. Co., in 
the St. Louis Court of Appeals, 5 Ins. L. J., 875, it was held that a failure 
to pay the interest when due, forfeited the right to a commuted policy un- 
der a stipulation to that effect. The same ruling was made by that court 
in the case of Moses vs. Phoenix Mut. Life Ins. Co., 5 Ins. L. J., 719, where 
the dividends were not adequate to meet the interest; also in Russum ys. 
St. Louis Life Ins. Co., 5 Ins. L. J., 632. In Anderson vs. same company, 
the U. S. Circuit Court of Tennessee, 5 Ins. L. J., 571, ruled that a failure 
to pay the interest would work a forfeiture even when there were dividends 
sufficient, provided the course of business of the parties had been to credit 
such dividends on the principals of the note. See also Ohde vs. N. W. 
Mut. Life Ins. Co., 40 Iowa, 357 ; Bonner vs. Same, 3 Cent. L. J., 801, and 
Manhattan Life Ins. Co. vs. Hoelzle, U. S. S. C., in this number of the 
journal. 

It would appear that in general the surrender must be made within the 
specified time in order to entitle to a paid-up policy ; Southern Express 
Co. vs. Hunnicutt, supra, but in case of the death of the insured previous 
to the expiration of that time, no surrender is required. Mound City Ins. 
Co. vs. Twining, 4 Big., 75; Dorr vs. Ins. Co., 7 Ins. L. J., 368, 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1877. 


Error to the U. S. Circuit Court, Eastern District of Missouri. 


MANHATTAN LIFE INS. CO. 
vs. 


NATHALIE HOELZLE. 


A forfeiture of a life policy cannot be made if there is a dividend due the policy- 
holder sufficient to pay the premium or part of the premium due, which by cus- 
tom of the company is applicable to payment of premiums.;{ 


Statement of the Case.—In 1854 the company issued a policy on the 
insured’s life for $2,500, premiums payable one quarter in July, the 
balance in October, one half by note. Premiums were so paid until 
July, 1873, at which time assured asked that the dividend which had 
been allotted should be applied to payment of the quarterly premium 
then due in cash. The company refused to do this. Nothing was 
paid then or in October following. In November following, the as- 
sured died. Suit for full amount of policy and additions made to it 
by application of dividends. Trial adjudged for plaintiff. The case 
was before the U. S. Supreme Court, when eight judges composed the 
bench. It was affirmed by a divided vote, and no opinion was pro- 
nounced. From the transcript we take the charge of the court below. 


Treat, J. 
Under the charter of the defendant, its board of directors had the 
power to regulate the amount of premium, and the mode and man- 
ner of payment of the same. By other provisions of its charter, divi- 
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dend scrip was issuable to policy-holders, after certain requirements 
had been complied with, annually for the profits of each year. It ap- 
pears from the testimony that annual issues of scrip were made after 
1866, and therefore by the terms of the charter the dividend scrip for 
1872 was issuable on the first day of January, 1873, or within thirty 
days thereafter. 

If the practice of the company was to apply such dividend scrip, at 
the election of the policy-holder, to a bonus policy, or toward the pay- 
ment of premiums and interest on premium notes outstanding ; and 
if on the policy in question the premiums were paid by him during 
the latter part of its existence quarterly, or for a less period than a 
year, and application was made at the agency here in St. Louis, in 
July, 1873, the same having been the custom with respect to this pol- 
icy, to make a quarter-yearly payment by applying thereto the divi- 
dend scrip to which the policy-holder was entitled as early as the 
previous February, and the amount of said dividend scrip was sought 
to be applied to the payment of the required premium, and the agent 
of the defendant refused to receive the premium by such application 
of dividend scrip, then the defendant cannot set up as a defense the 
non-payment of the July premium. But whether such are the facts 
the jury must determine for themselves from the evidence. 

The jury will bear in mind that this was a very old policy, and that 
there is evidence tending to show that the premiums were paid, prac- 
tically, part in cash, part in a premium note, and part by an applica- 
tion of dividends to which the policy-holder was entitled. 

The jury will also consider the testimony as to the manner in which 
the premiums had been paid on this policy ; that is, whether instead 
of their being paid annually, they had been paid for less periods of 
time. 

The jury will also consider whether dividend scrip issued could be 
applied by the policy-holder at his election, either to secure a bonus 
policy, or to reduce the amount of premiums payable at any given 
time. Hence, if the custom of the company was to apply the divi- 
dend scrip, if the policy-holder so requested, to the payment of the 
next premium, and in this case such application was made and refused, 
then the failure to pay the premium in dispute is no defense to the 
right of recovery. 

The policy requires premium payments under penalty of forfeiture. 
If, therefore, no payment was made of the July premium, and the 
facts stated above, amounting to a tender, do not exist, then there can 
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be_no recovery. If the plaintiff recovers, the measure of recovery is 
the'amount insured, and bonus amounts with interest thereon, after 
the expiration of ninety days from the time when notice for proofs of 
loss was given to the agent here, and was by him refused, adding 
thereto the amount of unpaid dividends, if any, and deducting there- 
from the amount of premium notes and premiums unpaid. 

To the whole of this last charge so given by the court of its own 
motion, the defendant’s counsel at the time objected and excepted, as 
wholly erroneous in law, improper, and unwarranted by the evidence 
inthis case. 

The defendant then asked the court to also charge the jury that 
the? defendant had the right to apply whatever dividend was de- 
clared in 1873 upon the notes held by it from plaintiff, and offered in 
evidence, such request being in form as follows : 

“ Tf the jury believe from the evidence that there was a scrip divi- 
dend declared of forty-six dollars on or allotted to the policy here 
sued on in January, 1873, and plaintiff was at the time indebted to 
defendant in the amount of notes (payable by profits) read in evidence 
by defendant, then the plaintiff had no right to have said dividend 
applied to the payment of anything other than said notes.” 

But the court refused such request, and defendant again excepted. 


Affirmed by the United States Supreme Court by a divided vote, 
eight judges composing the bench. No opinion delivered. 
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SUPREME COURT OF WISCONSIN. 
Appeal from Circuit Court, Winnebago County. 


ANDREW THOMPSON, Respondent, 
vs. 


CITIZENS INS. CO. or Missouri, ROYAL CANA- 
DIAN INS. CO., axp ALEMANIA INS. CO., 
or PirrspuraH, Pa., Appellants.* 


In a case where ch. 347, laws 1874, is applicable, and the loss on an insurance pol- 
icy is total, a suit in equity cannot be maintained to correct the award of arbi- 
trators acting under a stipulation in the policy, so as to reduce the amount of 
the damage for which the company is to be liable, below the amount of insur- 
ance stated in the policy. 


Finca & Barser, for Appellants. 
H. B. Jacsson, for Respondents. 


Orton, J. 

These actions are brought to recover the full amounts of insurance 
named in the policies. The evidence tended to’ prove and the Cir- 
cuit found, that the loss was total, by the destruction of the entire 
property insured, by fire. The counter claim relied upon by the ap- 
pellants was, to correct and reform the award of the arbitrators chosen 
by the parties, under a stipulation in the policy providing for an ar- 
bitration in such case, to determine the real loss or damage occa- 
sioned by the fire, and thereby to lessen the amount of said award. 
The amount of the award was less than the amount of the insurance 
named in the policy. The Circuit Court sitting in equity is asked to 


* Opinion filed December 13, 1878. From Northwestern Reporter, 
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correct and reform this award on the ground of mistake, and to en- 
force it when so corrected. 

The only question of any consequence here presented is one so re- 
cently and fully decided by this court, that a brief reference to the 
cases in which the decision is found, will be sufficient. In Reilly and 
others vs. Franklin Ins. Co. of St. Louis, 43 Wis., 449, this court 
held, in the able opinion of Mr. Justice Cole, that chap. 347, laws 1874, 
was enacted to prevent and do away with great evils and mischief, 
and on grounds of public policy, and that contracts of private persons 
or corporations cannot alter the rule established by that statute, that 
the amount of insurance written in the policy shall be conclusive as 
to the value of the property wholly destroyed by fire. In one of these 
very cases, when before this court upon exception to the order of the 
Cireuit Court overruling a demurrer to the complaint, it was virtually 
decided against the appellant, that this stipulation in the policy pro- 
viding for arbitration, would not be enforced to lessen the amount of 
insurance written in the policy. Thompson and others vs. St. Louis 
Ins. Co., 43 Wis., 459. In Bammessel vs. Brewers Ins. Co. of Amer- 
ica, 43 Wis., 463, the decision of the same question is repeated. 

These decisions ought to have been sufficient to set this question at 
rest during the life of the statute. 

If a stipulation in the policy of insurance, that the loss or damage 
should be established according to the true and actual marketable 
value of the property destroyed, will not be enforced to lessen the 
amount of insurance written in the policy against the rule established 
by the statute, in a court of law, much less will the award of arbitra- 
tors chosen by the parties under another stipulation, lessening such 
amount, be corrected and enforced in a court of equity. 

As in the case last above cited, the amount of recovery in this case, 
being less than the amount written in the policy, the appellant has no 
cause of complaint. - 

The judgment is affirmed with costs. 
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SUPREME COURT COMMISSION OF OHIO. 


Error to the Superior Court of Cincinnati. 


UNION CENTRAL LIFE INS. CO. 
vs. 


BERNARD ayp CATHARINE POTTKER.* 


1, Where, by the terms of a policy of life insurance, the non-payment of the re- 
quired annual premium, at the designated time, is declared to be a ground of 
forfeiture, but the uniform custom of the insurance company has been to give 
notice of the time when the premiums fall due, and to collect the same at the 
residence of the policy-holder through a local agent residing in his neighbor- 
hood, good faith requires that this mode of collection should not be discontin- 
ued, and payment required at the company’s office, without notice to the in- 
sured. 

. Where the insurance company, under such circumstances, with a view to avoid 
the policy, gives private instructions to the local agent not to give such cus- 
tomary notice to the insured, and not to call on him as usual for the payment 
of the premium, no right to declare the policy forfeited arises from a default in 
payment caused by such strategy and bad faith. 

. Forfeitures are odious, and there must be no cast of management or trickery 
to entrap a party into a forfeiture. 

. If, in such case, the company wrongfully declares the policy forfeited, and re- 
fuses to accept the premium when duly tendered, and to give the insured the 
customary renewal receipt, evidencing the continued life of the policy, the as- 
sured is in equity entitled to demand a recission of the contract, and a return 
of the premium paid thereon, with interest from the times of payment. 

. Where the judgment of an inferior court is predicated upon a correct basis, but 
is erroneously entered for too large an amount, by reason of an arithmetical 
calculation, such error may be corrected by a reviewing court, by a proper 
modification, and the judgment below be in all other respects affirmed. 


On October 14, 1871, the plaintiff in error insured the joint lives of 
the defendants in error, who are husband and wife, in the sum of 
$1,000, to be paid to the survivor, for an annual premium of $51.37, 
payable on or before the 31st day of October in each and every 
year, with the privilege of paying one third of such premiums in 


— 


* Decision rendered Nov. 13, 1878. 
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promissory notes bearing interest payable yearly. The husband was 
then forty-five years of age, and the wife thirty-eight. They had 
been first jointly insured in the same sum, and on same terms as to 
payment of premiums, on October 28, 1868, in the Home Mutual 
Life Insurance Company, which transferred this and others of its 
life risks to plaintiff in error, which assumed them, and with the as- 
sent of the defendants in error, issued its policy to them, and they 
surrendered to it their policy in the Home Mutual. 

The defendants then resided, and ever since have continued to re- 
side, in Newport, Kentucky, and transacted all their business with 
the company through one of its authorized agents, W. Holtman, who 
resided near them, and always collected the premiums at their resi- 
dence. It had been agreed between him and the defendants when 
they were first insured, that the annual premiums should be thus 
collected, and that he should give them timely notice previously to 
his calling on them for the payment of premiums, and they never 
knew in what part of Cincinnati plaintiff’s office was situated, till 
after their policy had been declared forfeited, as hereinafter stated. 

The premiums were regularly paid, as per contract, to the Home 
Mutual, from October 31st, 1868, till its policy was surrendered ; 
and then to plaintiff in error, till October 31, 1873. All these pay- 
ments were made by the insured at their residence in Newport to 
the said agent, in pursuance of the original agreement, and in the 
last renewal receipt, given October 31, 1872, Holtman styles him- 
self agent of plaintiff at Newport, Kentucky. 

On the 31st of October, 1873, the defendants in error were ready, 
willing, and able to pay the premium then falling due in cash ; but 
no one came, as usual, to receive the same, and they had received no 
notice to pay otherwise than formerly. In a few days thereafter, the 
defendant, Bernard Pottker, saw the agent Holtman, and inquired 
why he did not call and collect the premium. In reply, Holtman in- 
formed him that he was no longer agent; that the company had 
adopted a plan to forfeit a number of its undesirable risks, which its sec- 
retary had designated by blue marks, and directed him not to call on 
the parties thus designated for their premiums, and not to give them 
notice as formerly. As this plan would involve a number of per- 
sons with whom he had dealt as agent, and whom he did not wish 
to offend, he had thereupon resigned. Defendant then sent the 
amount of the premium due to the office of the plaintiff in Cincin- 
nati, but the same was refused on the alleged ground that the de- 
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fendants had forfeited their policy and the company would not renew 
the same without proper proof of good health and soundness. 

Defendants in error thereupon brought their action against the 
plaintiff in error in the Superior Court of Cincinnati, setting forth 
these facts substantially, charging the company with bad faith and 
dishonesty in the premises, and praying the court to order a rescis- 
sion of the contract, and also praying judgment against the company 
for the amount of the premiums which had been paid, with interest 
thereon from the respective times of payment, and for all proper re- 
lief. The company answered, and by its denials made sundry issues of 
fact. Upon the trial in Special Term, evidence was offered tending to 
prove the foregoing state of facts. The evidence is all set out in a 
bill of exceptions. 

The court found the issues for the plaintiffs below, and, overruling 
a motion for a new trial, rendered a judgment in their favor for the 
full amount of the premiums paid by plaintiffs below, with interest 
on them severally from the times of payment. 

On proceedings in error this judgment was affirmed by the court in 
General Term. 


Plaintiff in error asks a reversal of both these judgments, on the 
ground ‘‘ that said judgment at Special Term was against the law 
and the evidence, and said judgment at General Term should have 
reversed instead of affirming the same, as will appear in the record 
in this cause.” 


Maruews, Ramsay and Marsews, for Plaintiffs in Error. 

The agent had no authority to contract as to place of payment. 
Sheldon vs. Conn. M. Life Ins. Co., 1 Bigelow, 27 ; Bouton vs. Am. 
M. Life Ins. Co., 1 Bigelow, 51 ; Catoir vs. Am. Life Ins. Co., 1 Bige- 
low, 836; Miller vs. Brooklyn Life Ins. Co., 2 Bigelow, 35 ; Burby 
vs. Am. Life Ins. Co., 4 Bigelow, 116 ; Lee vs. Guardian Life Ins. 
Co., 5 Bigelow, 1. 

The agreement is not for a single year with privilege of renewal, 
but an entire contract for the whole of life. N. Y. Life Ins. Co. vs. 
Statham, 3 Otto, 6 Ins. L. J.; Cohen vs. N. Y. M. Life Ins. Co., 50 
N. Y¥., 610; Sands vs. N. Y. Life Ins. Co., 50 N. Y., 626 ; Martin vs. 
Int. Life Ins. Soc., 53 N. Y¥., 339; Manhattan L. Ins. Co. vs. War- 
wick, 20 Gratt, 620 ; Reese vs. Mut. Ben. L. Ins. Co., 26 Barb., 556 ; 
Hillyard vs. M. Ben. Ins. Co., 37 N. Y., 444 ; Homer vs. Girard Life 
Ins. Co., L. Z., vol. 6, No. 2188; Hammond vs. Am. M. Life Ins. 
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Co., 10 Gray, 306, at page 311; Dalby vs. Ins. Co. 15 C. B., 365; 
Patterson vs. Powell, 9 Bing., 320. 

An action for a breach of contract cannot be brought before the 
time for a specific performance, or in the case of life insurance be- 
fore the policy has matured. See New Eng. Mut. Life Ins. Co. vs. 
Butler, 34 Me., 451 ; Phillpot vs. Evans, 5 Mee. & W., 475; Ripley 
vs. McClure, 4 Ex., 345 ; Franklin vs. Miller, 4 Ad. & E., 499 ; Ben- 
jamin on Sales, 618 ; Short vs. Stone, 8 Ad. & E., N. S., 358 ; Ford vs. 
Tiley, 6 B. & C., 325 ; Bowdell vs. Parsons, 10 East, 359 ; D. & B.S. 
Rwy. etc. Co. vs. Xenos, 13 C. B. N. 8. ; O'Riley vs. Mut. Life Ins. 
Co., 2 Abbott, Pr. Rep., 267; Day vs. Conn. Gen. Life Ins. Co., 7 
Ins. L. J., 903 ; Hayner vs. Am. Life Ins. Co., 36 N. Y., Sup., 211; 
Macalister vs. N. E. Mut. Life Ins. Co., 101 Mass. ; Howland vs. 
Continental Life Ins. Co., 121 Mass., 499 ; Dean vs. Mason, 4 Conn., 
428; Blakslee vs. Holt, 42 Conn., 226; Clark vs. Terry, 25 Conn. 
396 ; Albert Life Co. Arbitration, L. R., 14 Eq., 73 ; Daniels vs. New- 
ton, 114 Mass., 580; Mason vs. Holt, 114 Mass., 541 ; Hatton vs. 
Ins. Co, 7U. C. C. P., 555; Brown vs. Miller L. R., 7 Ex., 319; 
Frost vs. Knight L. R., 7 Ex., 111; Burtis vs. Thompson, 42 N. Y., 
246 ; Roper vs. Johnson, L. R., 8 C. P., 167. 

If such an action can be maintained, the measure of damages is 
that they must be compensatory. The party complaining must be 
placed where he would have been if the other party had committed no 
fault. If such measure be all the premiums paid, with interest, the 
complainant would receive back what the company had actually 
earned. Bell’s case, L. R., 9 Eq., 706 ; Holdich’s case, L. R., 14 Eq,, 
72; Am. Life Ins. Co. vs. Schultz, 82 Pa. St., 46. 

The jurisdiction of equity to rescind is grounded on fraud alone. 
Story’s Eq. Jur., §695. To enable them to rescind there must be— 

1. A default on the part of the company. 

2. They must elect to rescind and notify the company within a rea- 
sonable time after the alleged default. 

3. The company must be placed in statu quo. 

There was no default on the part of the company, because the policy 
had become forfeited, and the time of performance by the company of 
its part of the contract had not arrived. The plaintiff never elected 
to rescind and never notified the company. 

The company cannot be placed in statu quo because it carried the 
risk for two years, and the previous premiums were received by an- 
other company. Bliss on Life Ins., p. 423; Fulton et al. vs. Lan. 
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Ins. Co., 7 O., 325 ; Phoenix Mut. Life Ins. Co. vs. Baker, Ins. Law 
Journal, vol. 7, p. 231. 
The declaration of forfeiture was not a rescission by the company. 


Jacos Creutz, for Defendant in Error. 

The company was bound by the act of its agent in contracting as to 
place of payment. Union Mut. Life Ins. Co. vs. Wilkinson, U. S. 8. 
C., of Am. Law Register, vol. 2, p. 405, citing Beebe vs. Hartford Ins. 
Co., 25 Conn., 251 ; Lycoming Ins. Co. vs. Schollenberg, 8 Wright, 
259 ; Beal vs. Park Ins. Co., 16 Wisconsin, 241 ; Davenport vs. Peo- 
ria Ins. Co., 17 Iowa, 274 ; Savings Bank vs. Charter Oak Ins. Co., 31 
Conn., 517 ; Horwitz vs. Equitable Ins. Co., 40 Missouri, 557 ; Ayers 
vs. Hartford Ins. Co., 17 Iowa, 156 ; Howard Ins. Co. vs. Bruner, 
11 Harris, 60 ; Mississippi Valley Life Ins. Co. vs. Negland, 9 Bush., 
430. 

It is settled now, that a contract may be broken before the time of 
its performance arrives, by one party disclaiming its obligation, there- 
by giving the other party the right to treat it as though the time for 
its fulfillment had passed. Chitty on Contracts, 10th Am. ed., 799 ; 
Hochster vs. De La Tour, 2 Ellis & B., 678 ; Frost vs. Knight, Law 
Reports, 7 Exch., 111 ; Avery vs. Bowden, 5 Ellis & B., 714; Dan- 
ube & Black Sea Co. vs. Xenos, 13 C. B., N. S., 825 ; Dugan vs. Ander- 
son, 36 Md., 567; Mountjoy vs. Metzger, 12 Am. Law Reg., N. S., 
442 ; Addison on Cont., pp. 880, 1121, 1122 ; Hancock et al. vs. Ins. 
Co., Am. Law Reg., vol. 13, p. 103. 

The plaintiffs below asked but the least damages, that is their 
money paid to the insurance company. 

The vast weight of American authorities is in favor of the proposi- 
tion that the action for damages can be maintained upon a policy of 
insurance before the time of performance. 


Scort, J. 

Had the plaintiff in error a right to declare the policy in contro- 
versy forfeited, for the non-payment of the annual premium falling due 
October 31, 1873? Under the circumstances disclosed by the evidence 
offered on the trial, we are clearly of opinion that it had no such 
right. ’ 

A similar policy of insurance had been issued to plaintiffs below by 
the Home Mutual Ins. Co., in 1868. This was effected through one 
Holtman, a local agent of the company, residing in the neighborhood 
of the assured. He took their application, received the premium 
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then paid, and delivered the policy to them, agreeing at the same 
time that he would give them notice before the maturing of each 
annual premium, and would collect the sum at their residence. 

This arrangement was complied with by the parties, and the pre- 
miums were regularly collected at the residence of the assured, till 
October 14, 1871, when the risk was transferred to plaintiff in error, 
and the policy in question was substituted for that of the Home Mu- 
tual. Holtman’s agency was continued by plaintiff in error ; by him 
the change of policies was effected ; and to him the assured paid 
the premiums falling due in 1871 and 1872. He collected these pre- 
miums as before, representing to the assured that the change of com- 
panies would induce no change in the manner of collecting the pre- 
miums. . 

Whether this local agent, Holtman, had authority to bind the com- 
pany by a verbal agreement at variance with the terms of the policy 
we need not stop to inquire. The assured had a right to show what 
had been the uniform custom and practice of both the insurance com- 
papies in regard to the payment of premiums. 

On this uniform and perhaps liberal mode of dealing between the 
parties, the assured had a right to rely, and to assume that it would 
not be changed to their prejudice without notice to them ; good faith 
required no less than this. For forfeitures are odious, and enforced 
only when there is the clearest evidence that that was what was meant 
by the stipulations of the parties. “There must be no cast of man- 
agement or trickery to entrap a party into a forfeiture.” Helme vs. 
Phila. Ins. Co., 61 Pa. St., 107. 

But in Octcber, 1873, the company not only failed to give notice to 
the assured, and send a collector as usual for the premiums then 
falling due, but through its secretary and business manager, it ac- 
tively intervened to prevent notice being given. The local agent was 
instructed not to call for the premium, and to give no notice to the 
assured of the time for its payment, in order that the company might 
get rid of this undesirable policy, by declaring it forfeited if the pre- 
mium was not paid on the day prescribed by its terms. 

It is scarcely necessary to say that no right of forfeiture could arise 
from a default studiously procured by such disreputable strategy. 

Plaintiffs below,’in their petition, characterize this conduct of the 
company as an attempt ‘‘to cheat and defraud said plaintiffs out of 
their moneys already paid ;” and we think the evidence sustains the 
allegation. Plaintiffs below in a few days ascertained that the local 
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agent had resigned his position, and thereupon tendered the amount 
of due premium to the company at its office in Cincinnati, and we 
think the acts of the company in refusing to accept the premium and 
give a renewal receipt therefor, as had been the usual custom, and in 
declaring the policy forfeited, were unmistakably wrongful and 
fraudulent. 

But it is claimed by counsel for defendant in error, that if plaintiffs 
below were entitled to any redress, they have mistaken their remedy. 
Their amended petition in the court below is somewhat inartificial ; 
but it evidently seeks a rescission of the contract evidenced by the 
policy of insurance, and demands thereupon a judgment against the 
company for the amount of the premiums which it has received from 
them, with interest thereon from the times of their respective pay- 
ments. 

What other remedies were open to the insured? The policy con- 
tains but one express stipulation on the part of the insurance com- 
pany : that is, to pay the sum in which the joint lives are insured, to 
the survivor upon the death either of them, provided the annual 
premiums are regularly paid, etc. Now, since the contingency upon 
which this liability of the company depends has not yet happened, 
could an action be maintained to recover damages for its breach ? 
Counsel for plaintiff in error have argued at length, and with much 
force, that no such action could be maintained. Perhaps they are 
right, though upon this mooted question we express no opinion. It 
is enough to say, that such right of action is by no means clear. 

There are, no doubt, implied obligations devolved on the company 
by the terms of the policy, among which is the duty to accept and 
receipt for the annual premiums, when duly tendered by the insured. 
Could an action be maintained to recover damages for the breach 
of such implied obligations, leaving the question of the company’s 
liability on its express promise still open? It has recently been held 
by the Supreme Court of Connecticut, that this cannot be done. 
(We refer to the case of Day vs. Conn. Gen. Life Ins. Co., not yet 
regularly published, in which counsel have furnished us with the able 
opinion of Judge Carpenter.) 

We have no doubt that the plaintiffs below might, without resorting 
to equity jurisdiction, have adopted another course. They might 
have continued to tender the premiums as they became due, till the 
policy by its terms would become payable, and the survivor might 
then, by action on the policy, test the question of forfeiture. But 
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this course would furnish a very inadequate protection to the clear 
rights of the insured. For, as was said by the New York Court of 
Appeals: “The contract of insurance, where the policy is to be kept 
alive by periodical payments, is peculiar, and the duty to pay and the 
obligation to receive are mutual. It is somewhat different from a sim- 
ple obligation to pay money, a tender to perform which would bar an 
action upon it. So, too, a receipt or an acknowledgment of the pay- 
ment is customarily given, and is as essential as evidence of the con- 
tinuance of the contract, as is the original policy. The policy-holder 
is entitled to some evidence of the performance of the condition on 
his part, if, as is believed, the universal usage is for the insurers to 
certify in some way the fact that the annual premiums are paid. And 
it is fit and proper that both parties to the contract should know 
their rights ; especially is it important to the insured, that if the 
policy is avoided, they may seek insurance elsewhere, and if valid, 
that they may perform the conditions of the policy.” Cohn vs. N. 
Y. Mut. L. Ins. Co., 50 N. Y., 625. 

For these and other reasons the equity jurisdiction of the court to 
declare the legal status and rights of the parties was, in that case, 
maintained. So in Hayner vs. Ins. Co. 69 N. Y., 435, the same doc- 
trine was held. 

In the case before us, the plaintiff in error sought, by an act of bad 
faith and dishonesty, to relieve itself from the whole obligation and 
liability incurred by its contract of insurance—it wrongfully refused 
to allow the insured to perform the contract on their part by paying 
the premiums as they matured ; it refused to give them the proper 
and necessary evidence of the continued life of the policy, except 
upon terms which there is good reason to believe the company 
knew to be impossible. For whilst it was so anxious to forfeit the 
the policy as to resort to dishonorable stratagem for that purpose, it 
voluntarily offered, as its secretary testifies, to renew the policy upon 
satisfactory proof of the continued good health and soundness of 
both the parties insured. 

Under these circumstances, the insured having no adequate and 
clear remedy at law, we think they are entitled to relief in equity, 
either by a decree which shall determine the status of the parties, 
by adjudging the policy to be in full force, as was done in the 
New York cases to which we have referred, or by an entire rescission 
of the contract on just and equitable terms. And we think the party 
insured may elect whether he will have the contract specifically per- 
formed or entirely rescinded. 
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The insurance company has no right to complain if the insured de- 
mand a rescission of the contract which it wrongfully, and by an act 
of bad faith, has declared to be terminated by forfeiture, and which it 
refuses to perform on its part, by accepting and giving renewal re- 
ceipts for the annual premiums when duly tendered. , 

We think the only question is in regard to the terms upon which 
the rescission should equitably be ordered. 

Plaintiffs below asked in their petition that, as a result of the rescis- 
sion, they should be allowed to recover back the premiums paid, with 
interest thereon from the time of payment. This measure of redress 
was granted them by the judgment of the court below, and the ques- 
tion arises whether the court erred in so doing. 

In McKee vs. Ins. Co., 28 Mo., 583, it was held that where the de- 
fendant, the insurance company, had wrongfully determined the con- 
tract by refusing to receive a premium when due, the party insured 
had a right to recover all the money which had been paid under it. 

And in Helme vs. Ins. Co., already referred to, which was an ac- 
tion of the same kind, no doubt seems to have been entertained by the 
Supreme Court of Pennsylvania, of the right of the insured to recover 
back the premiums paid, if the company wrongfully refuses to receive 
a premium when duly tendered. 

And upon principle how stands the case? The plaintiff in error, by 
an act willfully wrongful, has declared its liability as an insurer ter- 
minated by a forfeiture of the policy, and refuses any longer to carry 
the risk assumed by the terms of its contract. And this it does, be- 
fore any loss has arisen to itself, or any benefit has been derived from 
the risk to the insured. 

The partial performance of the contract has been wholly on the 
part of the insured, and has consisted only in the payment of pre- 
miums. They have, so far, received nothing of value from the com- 
pany, which it might be against equity or good conscience to retain. 
They are in no better condition than they would be if no policy had 
been issued. If the company receives no compensation for the risk 
which it carried for several years, this result is attributable only to 
its own willful default. It cannot equitably be allowed to retain any 
part of the premiums received, whilst it wrongfully deprives the in- 
sured of all benefits which might hereafter arise to them from their 
payment.” 

In regard to the compensation to which the insurer might equitably 
be entitled in a case where the risk is terminated without fault on his 
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part, we think it unnecessary, for the purposes of this case, to 
inquire. 

We are of opinion that defendants in error were entitled to the re- 
lief which they asked and obtained in the court below. 

It is objected, however, that the court below miscalculated the ag- 
gregate amount of the premiums paid, and the interest accruing upon 
them respectively from the times of their payment, and rendered judg- 
ment in excess of the true amount. 

We have made a computation, and find the objection is not without 
foundation. The evidence shows that the cash payment of premiums 
and interest made on the policies were as follows: Oct. 31, 1868, 
$34.37 ; Oct. 1869, $51.37 ; Oct. 1870, $51.37 ; Oct. 1871, $39.47 ; Oct. 
1872, $37.43. 

Computing interest on these several payments till the first of Feb- 
ruary, 1875, we find the aggregate sum to be $268.89. The court be- 
low rendered judgment for $305.84, which it found to be the amount 
of these payments, including interest thereon till February 1, 1875. 
This was $36.95 in excess of the true amount, and to that extent the 
judgment below will be modified, and in all other respects be affirmed. 

As a result of this partial reversal, the costs of this proceeding in 
error will be equally divided between the parties. 

Judgment accordingly. 





